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CHARLES  FEARNE,  Esq, 

A  8  die  period  was  drawing  near, 
when  the  following  Treatife  was 
to  be  fttbmitted  to  the  public  eyc^  my 
feelings  fuggefted  to  me,  how  much  I 
^ood  in  need  of  the  kind  introdudtion  of 
a  refpe£table  name«  known  to  that  pub  • 
Kc^  before  whofe  tribunal  I  was  going 
to  appear*  Among  the  exalted  charac*- 
ters  which  now  adorn  the  profeflion  of 
the  law,  the  diflinguifbed  eminence 
i^hich  you  have  fo  juftly  acquired,  as 
i^rell  as  your  high  reg|^tation  for  general 
Icience,  excited4n  me  an  earnejft  deiire, 
that  I  might  be  pefinitted  to  ufe  the 
ian<5tion  of  your  name  on  this  occafion, 
I  felt  th»t,  under  fuch  aufpices,  I  fl^ould 
cater  with  more  confidence  into  the  dan* 

A  2  gerous 


[ 


gcrous,  and, .  to.  oap^  untrodden  pattjjf 
an  author.  It  is  therefore,  Sir,  with 
the  moft  lively  gratitude,  that  I  exprefs 
the  fenfible  impreffion  your  kind  condcr 
fcenfion,  in  acquiefcing  in  this  requeft, 
has  made  on  my  mind  j  and  intreat  you 
to  accept  my  acknowledgments  for 
your  indulgence  in  this  refped,  which 
has  added  to  the  favours  already  con- 
ferred on  me  J  an  obligation,  that  I 
{hall  always  refledb  upon  with  pride  and 
pleafure,     I  am, 

SIR, 

Your  moft  fcfpc^^ful, 
moft  obliged, 

and  obeilient  Servant, 

JOHN  JOSEPH  POWELL. 


(O 


TO  THE 


READER. 


'pHE  kind  reception  with  which 
my  former  labours  on  the  fubjcd  of  the 
following  Trcatife  have  been  favoured, 
by  the  profefHon  and  the  public  (a 
corividion,  that,  as  the  principles  which 
apply  to  the  af)folute  and  conditional 
alienation  of  property  are  the  fame,  the 
prefent  fubje&  has  a  general  connedtion 
with  every  branch  of  conveyancing) 
and  the  perfuaiion,  that  the  addition  of 
a  variety  of  bbfervations,  which  have 
occurred  in  th^  courfe  of  reading  and 
pradice,  would  add  greatly  to  the  uti-n 
tity  of  the  work  ;  all  thefe  caufes  have 
concurred,  to  induce  me  to  extend  it 
into  two  volumes,   in  which   I  have 

a  3  endeavoured 


(  vi  ) 

ehdcat^oTircci  to  comjilete'thcr  colfeftioia 
of  cafes^  determinedt  on  this  fubjed^  ncnr 
cjrtant  in  the  reports;  and  where  they 
admit  of  it,  fo  to  ftate  them,  as  not 
only  to  Oiew  their  immediate  relation 
lo  the  particular  fubjcQ;  of  mortgages^ 
but  their  principles  and  tendency,  with 
legard  to  the  laws  of  property  in  gene** 

With  this  view,  a  chapter  ♦  has  been 
introduced  on  the  fubjedt  of  pofleffion, ' 
the  purport  of  whkh  is,  to  Ihcw  in 
what  inftances  it  is  heceflary,  that  the' 
con  trad  (hould  be  followed,  by  the  de- 
livery of  the  thlng,^  whidKi^  the  fubjed^ 
of  it,  whether  the  contraft  be  abfolute 
or  conditional,  in'otder  to  rfendcf^it 
frie  from  the  imputation^  of  fraui  or 
^olliifion;  and  to  point  but  this  diiK'rcfl^ 
modes  of  delivery,  recogiii^^^by  the 
law;  actbrding  to  the  t^^cskf;  fize,*^ 


ftddlOfMl  fituatioa^of .  th^t  whicli  i$  did 
fubjcaof  it*  Thi«  kads  to  the  difcuf- 
£onof.tbofe  ft^tuteSi  which  the.wiA 
dom  of  ths  l^illatufe  has  en^4ifcedi  to 
guard  the  fubj«(^  againft  frauds'  and  of 
thole  general  principles  of  the  law^ 
^ich  are  applicable  to  theni«  Under. 
this  head  al(b»  obiefvatlons  are  offered 
on  the  analogy^  between  the  poiieffioii 
of  perfonal  things  by  adual  delivery^ 
and  the  pofleflion  of  lands  by  the  titkf 
deeds^  from  whence  fome  deductions  ard 
madc^  aa  to  the  probable  confequences 
of  a  wilful  oml^on  by  a  piirchafpr^ 
to  fecore  the  lattef»  where  the  circum** 
ftan<^  are  idch  ay  admit  of  fo  doing. 

Another  chapter  haH  been  added,* 
OQ  the  fubje^  of  the  qualifications  re« 
quired  in  a  n^prtgagee ;  in  which  is  in* 
troduced«  a  yety  important  branch  <» 
Ugd  UtxaiQg,  ionfnediately  conneded 


*  C«^•*r« 


«rltli 


(  viU  ) 

A¥ith;.«he  principal  fubjcd:  of  thj  work^ 
I  i^ean  the  different  capacities  of  troT^ 
t^Sy  executors,  &c.  to  raiie  money  by 
mortgage  or  falcj  ariiidg  from  the  forms 
of  their  conftitutioD,  the  nature  of  their 
tmikf    the  objeiS:  in  viewv   and    from  ^ 
other  caufes  :  here  too  I  have  taken  an  • 
opportunity  of  confidering  the  dodrine  • 
of  raifing  portions,  on  veiled,  contin-^^ 
gent,  and  reverfionary  terms,  by  con-  . 
ftrudion  of  law,  on  the  intent  of  fettle- 
noents;  and  have  coUefted  and  iavefti- 
^ted  the  cafes,  which  occur  on  that^ 
iQfiportant    and  .  neceflary    branch  .  of 
learnings  a  fubje^,  which  Ipng  occu-* 
pied  the  equity  fid«i  of  Weftminfter-Hall, , 
and  which,    though   now  pretty  well 
fettled;  ilill  remains,  in  fome  inftancQs, 
opien  to  farther  difcuffioa.  •  ^ 

* 

•  •  »    *  ..  .        . 

•  ■  .  •         •    • 

*:  Chapter  V.  which .  points  out  who 
may  be  9^  mortga^.;  and  chaptipr.  x.  . 
in  which  the  nature  of  an  equity  of  re- 
demption is  defined^  ire  ftew.  . 

Chapter 


'  Ghaptcr.  iv.  of  volume  iu  is  fa{>firftut^ 
in  tile  phce  of  chapter  xii;  in  the  former- 
edidoHy    which  treated   *fon  the  funi 
cat  of  which  a  mortgage  is  to  be  re-^. 
deemed."      In   this    I  have    not  con-^. 
fined  myfelf  merely  to  the  redemption  of 
mortgages,    but  have  alfo  endeavouted 
to  (hew,  out  of  .what  part  of  a  tutor's, 
property,  his   debts,  charges,    and  in- 
cumbrances in  genera],  arc  to  be  dif-. 
bur&d  :  this  Jcads '  to   an  enquiry  into. 
the  foundation  of  the  privilege  of  cxqinp«: 
tion  from  the-dcbts  of  the  owner,  which 
until  of  late  years,  appertained  to  real, 
property  inEngland;  the  periods  at  which, 
encroachments  began  to  be  made  on 
that  privilege,  the  foundation  and  con* 
iequences  of  that  equity  which  arofe  in 
its  favour,  in  rdation  to  its  exoneration 
by  the  perfonal  eftate ;    the  different 
modes  by  which  real  property  may  be 
okarg^d  with  debts,  and  thofe,  by  which. 
pcrfoftal    pmperty,    which    is    always^ 
primarily  bable;  rozy  be  exempted  from 

exonerating 


^BAnerafiiig  tcsH  property^  from  demand! 
cf  this  nature  ;  and  alfi>  the  very  curious/^ 
fcfined^  nice»  and  fubtle  doiftrine^  which 
felates  to  refi^uary  bequefts  ;  a  fobjedt 
on  which  no  treatiie  has  hithecto  ap*^ 
pcaredf  and  which^  in  a  variety  of  in-» 
ftanoes  here  collected  and  diicuiTed^  have 
Gierci^  the  fkill  and  ingeiiuity  of  fome 
of  the  moil  diftinguiihed  lawyers^  who 
Iiave  adorned  the  courts  of  Wefhninn-er« 
HalL  Under  this  head  alfo^  I  ^ve  ftated^ 
and  illoftratedy  by  the  cafes  extant  on 
the  fubjed^  the  roles  of  marfhalling  real 
a(&tS|t  as  bat  ween  eftates  defcended,  gp-^. 
nerally  deviied  iUbje<ft  to  the  payment 
of  debts^  and  fpeciiically^  charged  with  itj^ 
and  which  were  involved  in  confidera-* 
hie  difficulties^  till  iimplified  and  Settled 
in  Ihe  cafe  of  Downe  and  Lewh^  *  by 
the  luminous  talents  of  that  eminent 
lawyer  w^o  i^w  prefides  in  chancery^ 
as  juilly  admired  for  all  the  ipkndid  en-* 
dowment^,    necefTary  to   conflitute    ft 


.^  Reported  by  iUr.  Brewny  via*  infra^  vol.  ii« 


great 


(Jl) 


^reatjudge^  as 
his  predece0brs< 


In  chapter  lii*  of  the  firft  Tolameip 
whicH  treats  cm  die  dodrine  of  tscking^ 
ibme  newobfervations  are  alio  introduced 
upon  the  origin  and  nature  of  terma 
in  grofs^  and  terms  attesidant  upon  the 
inheritance;  and  the  manner  is  pointed 
out^  in  which  they  follow,  on  equita^ 
ble  principles,  die  eftate  oH  which  they 
are  attendant  (as  a  £hadow  dees  the  fttb- 
ftance) ;  the  propriety  and  neceffity  of  a 
cautious  attention  in  truftees,  to  the 
ftate  of  lands,  on  which  fuch  terms  are 
attendant  at  the  time  of  aligning  them^ 
is  fuggefted,  and  the  necei&ty  likewift 
of  fuch  aflignment,  to  fecure  a  purcha«* 
ibrp  ftrongly  ijEK:ulcated. 

A  chapter  is  likewi^:  added  at  the  end 
of  the  work,  comprizing  a  variety  of 
cafes,  which  do  not  properly  iall  under 
any  of  the  particular  heads  before  dif« 

cufied^ 


^imfl&d,'or  which  I  have  thaught,  dried 
thofe  chapters  went  to  prefs,  defcrved  a 
more  full  illuftration  ;  amongft  others, 
is  coofidered  the  c^packjr  of  a  mort- 
gage to  be  the  fubje^  of  a  gift  morth 

caufa. 

•    •  • 

*  r  •  • 

'  With  thefe  improvements,  I  now  fubw 
mit  the  third  edition  of  this  work  to  th« 
candour  of  that  profeffion,  who  have^ 
already,  abundantly  recc«npenfed  my  la- 
bours^ by  diftinguilhed  marks  of  favour 
find  approbation  ^  trading  that  fach 
faults  arid  inaccuracies^  as  occur,  will 
be  imputed,  not  to  any  want  of  perfo- 
aal  induftry  and  attention,  but  to  the. 
variety  of  the  fubjed:  undertaken,  com- 
prizing, in  one  point  of  view  or  in  ano- 
ther, the  whole  dodrine  relating  to  the 
transfer  of  property* 


• » 


It  is  neceflary  to  obfcrve,  that  the 
ferences  in  the  fide  notes  to  the  priced** 
ing  part  of  the  book,  were,  by  an  over-i 

/      '        .:  fight. 


(  ?i«  ) 

fight,  permitt^  to  pafs  as  they  ilood  in 
the  lail  edition^  until  it  was  too  late  to 
covrcA  them  i  but  the  omiflion  will  be 
eafily  red:ifie(i  by  a  reference  to  the  In* 
ikx.  to  Cafes« 


Jio.  29,  Carey-Strectf 
J>icrL\  6,  179U 
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158-  .47**3: 
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Eatonv:  Jacqucs,ti.  212.  Pranklyna^.  Peme»  vol.* i^  395, 
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Goodrick  or.  Sherbo}|^,  vol.  ii,  Higgon  v.  Callamy  et  at/  ii. 
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227.  .  -    ^ 

I.                  *'    .  Kelfal  v.  Bcnnct,  vol.  i,  4£4i 
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Vol.  11,361.  323,          . 

James  fi.  Hailes,  vol.  i,  278!^  .  Kynafton  a),  Kyitaflon,  vol.   u^* 

janfcnx;.  Rany^/3.  460,  143, 

Jafen  V.  Byfa-es,  /i.  1^9,  Ki^ight  t^./Bfmfield,  *^  ^^ 

J^nervi  Tracy,  AW/f,  1^/3 1 flf.'  ,.            .  ,  .,. 

Jcfinings</fl/.'^.Ward'^/<j/.' /^.-  .,,       ,1m  ^.^    ... 

-"l»^j-      '  '  .                             *  Lant  V.  Cril|),  VOL  1, 303.    ^Yp^- 

Jennings  V.    Moore,  f/ ^/.^  te.  ^9  3\9» 

'  i^Sj.  .    taurence 


480. 


Lee  V.  I*2*>  vol.*  i^  jiSo.^ 

ri-— V.  Lord  VciiiOR,  iB.  226. 

Lemprierei;.  I^afsle^,  i^  30.  ^^ 

Lemon*  ^v.  Kew&UiEax:^  vol.  u^    Manlove  of.  Ball  nni^  Brntosy 


1/.  Wren,  Ybl^iij^  274.       i 

Mallack    a;.  Galton^.iA.  ^yWtf 

302, 


132 


vol  i,  ^3,  96.— x83,^;524^ 


J,c  Nere  v.  Lc 'Neve,  vol.  i,  M^niung  v.  Burg^fs,    vpl? .,  ^j^ 

,  483,501.   '      .                '  '  t6i.                   V     *  A 

Leving     v.     lad/    Cavcrley,  March  (Lady  Anne)  -p.  Pow^t^^ 

vol.ii,  i^.  '         '  >/ fl/.' i^.  t34. 

Lcwea  -v,  Okelcy,  vol.  i.  290.  M^rcl^  v.  l.ce,  voL  5,  383,       > 

Lewis  V.  Wangle,  Vd.  ir,  66,  Margrave  v.  Le  (look,  vol.  1. 


304 


39?' 


^ichbanow  ^.  Mafon,  vol.  },    M^rjux'We  Wefton,v9},  it,  1^. 

MartinVi;.  Kinglby^.Tol  ii/35S« 
■  V'  Moulio>  liy  io.    . 

iMscdLti  (Earl)   ^r^Rolle,   ift     Malfaoi  ^.  Harding, /^.  286. 


Liferd'a  c^en'^'..  t'l^i . 


I26» 

Lbgon  «.  Fbfcyv  tf .  71. 
Lingard  <v.  £a^i  of  Derby^  '/A. 

Soi235.- 
Llfter  I/.  Lifter,  VoL  i,  74. 
Littleton  (Sir  Thdtdas)  /^.  6. 
}*oiiux  Of.  Biid,  29^. 
m»  ■■     V.  Hid^  vok  ii,  jo^.    . 
Locki¥ood  <v.  Ew^i^  ip.  284. 
Loogo'.  Clipttwi^vdlJ;  508! 


Matthew  v;  Cartwrightju/i.  iij;^. 
Mead  'Vf  Lord  Orrery,  i^.  449. 

468.     Vol.  ii,  26^* 
Mead  a/.    Hide,   vol.  11,   us, 

120,167. 
MedKcot.T.  Di^ar  </  ^?  i^*- 

Meeker  *v.  Tanton^  ;^-  28^,    ♦ 
M^ggfott  ^.  Mills  vol.  i,  42*  . 
Mellor  V.  Lees,  i^.  128-' ' 


Jrtf^el  «/.'Lancaft^,  VbL  11, 1 21 ,    Meredyth  ^  Wynne,  vol.  il,  73, 

Merry,  v.  Abney,  vol.  i,  48^* 


Lowe  v.  Mo^ti^*/8.  aSj. 

Lovrthian  «.  H:^ao,  vol.  i,  316.    Meyn^n  v.  Howard,  vol..  ii,<MU 


Lo«vtlier  V.  Csiiletbd,    vol.   i, 
5«9 


Milt6n    (Lord)  ^.    Moore   /^. 
265. 


J«oyd<r.  Ifaldmn,  ij.  230,  231,    MiDs  v.  Banks,  Vol.  1,   70,  7^; 


Minef*a/.  Race,VQi.  ii,  258* 
Monk  V.  Ponifrct,  vol.  i,  2<f^* 
Moor^ «».  Bennet,  ti,  ^5.     .     * 
Modr«y.  Mycault,  vol  ii,  83, 
Mocat'ta  ef  ai.'  v.  i>l«fg.Atroyd," 
vo!.  1,368      ......     .     •    . 

More  1/.  MaheV,  iL  441 . 1 
MaccfcsScM  -(Earf  of)  V.  Fit-    Morel v  1/.  Ehva/o.  a  42/.'  ;;^.  a7c; 


S32&' 

£6y«l  V.  V^ams  voi.  i,'i43. 
k>yd  4^.  Maniell,  vol',  ii,  308. 
L^ant  v«  Meiilns,  vol.  i,  224.' 
*Li}cas  a^  Sealer,  vol,  ii,  384. 

M. 


ton,  vol.  ii,  223. 
||l|ac)cenzi(  n/s  Siohisifm*  vol.  u 

lij.  * 


Vol.  ii,.52*; 
Moret  *v,    PaJkc;   vol.  1,  jjj, 

Mo>ct 


t74.    Viol. 1i,  307.  vol.  1,275.        *            :-'"*:>? 

Mois  <v..GaIliinove  it  al,*  rcUL  i»  Peachy  tr.  Dukf  of  Somerfec^ 

Ji^ontagae,  ^.  JcftcrysV,  vot  1  Pearfrn  v.  Morgan,  rf.  t7(Q«  ^^  o 

1r46*^'^              '          '  '.^  "-  PcaiToh ^.  Pulley^ V<4.  u>  »7y. 

.  N.            [     .     .>  Peers^  Baldwin,  vol;  1,^1 5,.,,  a 

Nag(ha^Jfc^,«^; Voltes, >qI. . i, jga . .;  Pember  or:  Mathcrj,  * ^.  ^69 y 

yol.n,.2oi.  54.               -                   ,, 

W^lrt- V. licfeWe, vol.  u,  277.  Pcrrat t;.BalIar4«.«ol, i$goS'' \g 

Ncwiing  «..  -^bbotj,  yot  i,  i>77,>  P.erlum^  v.  Avcrry,  voHii,  s|!ifa 

N^«h  ^.,'  Prcftorfjj  voK  L  I S2/  Perrc  v.  Roberts,  i&,  if 7-     \' 

Ncvportfs'ij^hdrew)  cafei  vol.  Perry  v.  Maftcnj  vol.  U  M*\  ^ 

Sj^Syi^'f  ,    \       ,  '  '.'r„.  '  Pcdins  V.  BayntiMi>  Vol/ii,  abi^ 

Nicols'^;  Marnard,V<f.at*^'*'  9  Petty  t).  Styward,  vol.  ii^  17... ; ; 

Hoke,  etlVMe'dlicot,  -i.  I)ir^'  Peter  i;'ltuifeU,  vol.  i,  6l/  " ' '-'' 

by  </ d/*.  vof.  ii,  1 13.     "'    *  ';  Philips  J;.  Hclc,.^.  4C0.    ,       « 

Noy  V.  Bills,  vol, u^%.     ..   ,..  .    v.  y^ughao, /^.  305^    ,  ,g 

Noys  ffipr.  a/.  K^ordaui)t  et  biU  Piddockt^»3r6wiw  r^.  a53* 

/i[.n.    .        '                      ';'  Pillrfngton V  Sh;^Vc^ //  W.Vr 

Kugent^o?.  Gifbrd,  vol.  i,  j;9,  an,  ^    »      ,   *= "             '   r,^ 

470*  Placknetx^.  Kiric,  1^  282. 

"^   ;    O.    ^    .   ;"    :  Phtty.$pnjg.votU378»   \ 

Ok^dlsn  1;.  Okcdcn,  vol.  1,  '7 1 .'  PliAiV^j  ^.  Eembn,  vol,  i»^a9t^  ^j^ 

O'Neal  oi.  Mead,  vol.  ii,.  149.!  Pocktey  vVrocHey,  vaK  li^  I02» 

Opic  a;.  Gpdolphin,  vol.  i,  ^jS%  109.        f.,.,  ,  .     •;               t 

Orde  «».  Sinich,  /i.  321.      ,.       ^  Pocock  v«. L^^  tb,  6t«  90l«   .  ;f 

—  «r.  Herning,  /^«  328.  Pollexfe)^  k)\  Mo<^re>  vol*  ii,  202« 

Oiby  1;.  Tfigg,  ih.  140.  Pomfret  (Earl of)  et  aL*  v.  LorJ 

OiTulton  (Lord)  «i;.  Lord  Yar-  Windrur,voL  1,492* 


•• .  1 


month,  vol.  ii,  2^9.  Pope  v,  On^ow,  ii'/.303 

OMck  ft  /»/.*  V.  plumer,  f/  ^*  Porter  v.  %incTy\ji.  197*    ,      ^ 

vol.  i,  4*33.      "         ..   . '  ""^ — ^'  Hubbard,^ vol.  Uf>22j»' 

Qtwayii/.iiudTon,  vol*  ii,  50*    -  224*       .,.    t.  '**  *          ,    * 

Powis  v.*  Corbet,  vol.  i,  31J/ 

'     ^       P-    .                ,.  Voiai,l8o.      .       ^     .   .   ,^ 

Piitker  V.  Wyndhaxn,  vol.   ii»  Powell  v*' Glover^  vol.  i,  307.    :> 

7p:    ,     ^  Ppivftly  ^1^^  Bla^ckm^pr  vok'.iv 

PacKtngton  v^  Burrow,  vol.*  i,  185.    Vol.  ii,  366, 

297.     ,                       \  '  Price  rf  n// ^.  Failijedge.  «i.^     ^ 

PaIir.ca"i'.Danby,  vol.  1,  266*  Pro6ior  v.  Cooper,  vS.  i,  j^Z^' 

Vol.  ii,  26..                     '    '  Vol*  ii,a^6,-24P«.       ^     c\r 

-'it  i/.^  <v,   Tackfoti  0t  aJ}    V.   Qats,  .vol.  i,  lie* 


voLi,*33c-,  \  P/odger  v*  t*aigl>am»  vol.   iil 

Panbni    p,    Ffccman,  vQJt   i^-      '3^3- 
^^¥Z  JS-     '"      *..  '.''*;'■       Py^  ^'-  George^  vol,  i,  439.     '    : 


*  0 


Ra^or  (LadWs  ca^;.  Vol.  iii^i^  Searle  v»  Land,  vol.  i>  4;;.       - 

|Ui^flb&w;t^.  if^fer^   vol.    U  Senhottfe  ^;.  EiurU  V^.  4^^  5o5r 

]Umfi(dii  -J.  La^di<;y»  rt.  300;  Sha&p  v.  $hafto«  /^  ap|^  v*   - 

.  VjSfc^^  2po-                      ,  /  SharpafcU  V.  Wak^'  vol.  a„4d|# 

Ifiia^v.  CartiOrfilit,  vd- 1, 194,  236.                  .•      c  '  ' 

•  ♦J?:,.*    '^^T^^'-'i.           -  Shcidon  V,    qov>6i:>.4S4, 

Raveloi&lv.Zhxdley,  li,  11$.  jp).                                4 

l^bn  V'  'Stdiev^relU  a.  us.  Sh^^ard  t^.  Tidey,  vol.  Ju  434« 


r>» 


Robertt  ir.  Kyflfal^  3.  J57. ,        '  Shirky  v.'Tert€n»,  /A, ;  J141 ,      ■  - 

Biofainibn  V. .Gee^  /l^^  I73.    .  5Mrk/.  jf.  Vatt$,  iB.  iSj^^^ 

■^    n  <>  it  M/'  f^.*  Harringtoa  Slk>tl>blt  v*  Bifcovv,  vol.  p^  ax* 

'^«^4tf'i(/41j."                      '  Shuttle>vorth  i.  L^ick^vot.  ji« 

Kobiiifi;>^v.Toii|e»yi.  418.  ..  10^. 

'  t^.  Jjatfldb;  v6L  %  446.  Siddon  v.  Chamc]]>  ib.  41-3. 

R(»ef  tri  Radcl&i^^.  i,  1 24.  Sma^bonc  v*  Br  ice;*  yol.  U,  1  j^u 

JUw^jutritic  V  ft^tboij '  ?bl.  u«  Smartle  t'.   WiUiami,    vpU  i« 

'i^^;3ti'.*  '•"    ■•"^  195.   Vol.  11,363..^   ..  ,  . 

Rowd  V.  Wall^,  voL  i,  27/,      .  Smith  v.  F /ans,  vol.  J,  g^, .    . ', 

Rjal^f.l^oIbV^Kt  2;-  Smith  V.  tow,  13.477.. 


iK;i^^:1^ai^;f|«;U^  .     V.  YalenCtf, /^.  3QO.  ,; 

^  --    "     ■'  •     *"  '''^'  7  v^  peinbcrton,  vol  11,  ga;?.. 


i,s 


^.''^^    \"  ,     —  V,  Guyon, /^.  23c, 


Sadler  V.  Sdfli,  vdtt,  ii  a/       .•  Smithfofi  v:  Thomfbn,  vol  i,  430. 

S»aML  JSi^n  Slif7?ltftn*8'cafe,  SoamcSir  Petcr^s  cafe,  vol   u/ 

'I*^;i44r'^*    ^'*  115,  . 

Saint  jolm  t;.  HoUord,  vol'i^  Soley^  «;.  Satiiburyy/T.  36SI ' 

^69.  '*'^"'J.    y      /  Sollcyv..Whit;ficId,/^.  24. 

-^- V.  Turner,  A  2^3**  Jt6.  Serrcll    v.    C^rp?i\(er,   vp,!,.   i^ 
Sa^ttta^.*l«|fth>,i*.Jjr.  ^  4SO.  •     .    . 

8al<  'if.^  Free^did  ».<i/C  vol  li,  SoutUcoat  v.,^iW}ry,,  yol  ii,f 

298,   300.  22. 

Ssadyi  V4  Salldyiv  vol  i,  Sj,  ^8/  Spalding  t^.  Sl^^hneif  rt  at:  v'oL 

Sanaefoa  «u  CntxTe^  vbhii,  244.  Sparkea  v^Smkhc^  alHhy^zo^.^ 

SttAlp'i^. 'Salute;  vol  1,191.  ..  Spencer  v.  Bimn,/^.a^jf6,.  .  .  *' 

<^^S — ^'  f^f -'"BcScw,    ib':    439  Stafford//  n/.'  V.  Sclhy,' ij^  343-? 

Yol  ii,  288.  .  Suniferth    t;.    Stamfqrtb     ^X 

|fjj^%;'Hdfd:tvbl.  1,£i8.        87,  88,  91.  ;  ,•    ' 


i 


J     H. 


ptaiionc:  i^^  Thacker^  if*-  w. 

Stapletob  «/.  Con^a/t  vqL  .  Of 

Stead  t/.'  Craighy  ik.  ^4^ 
Steed,v^  Wbitaliier^  vol  i»-489r 
iStiCphens  <«/•  Sole^  ik.  z$* 

« —  v..  D^ick,  ii.  105;^ 

BxeYciYmv,  Ua.ywran},  i^.  40^: 
Stevenlbn  v^-  Hcathcote,  yo)i,  iU 

StoneQewerz;.Tbqmpront  vol.  || 

264. 
Stokes  ir.  fi.uilel»ij.  zfo;  .. 
Strode   (Sir  Littx)n)  vy   Ladjf 

Raffel  ff  dJJ  ib.  %$  r,  jfii*. .     - 
— ^ —  O.  Parkier*  vpl.  ii^  Jtp*-. 
SutlSDn  V*  Rodd^  <^.  256. 
patron     u.    Stone,  vptin  -^* 

'  Vol.fi>l89,  »98. 
Sweet  V.  Southcote,  voL  i»  510. 
Sweetapple  v.  Bindooi  i^.  269. 
J^lQcs  f/  ii/«'  f;.  Symondi  <i^j«^^ 
*'  363. 

•  •   •  '  ___ 

Tabor  V.  Grovcr,  vol;  11,  S. 
Talbot  t;.  Braddill«  vol.  i,  30T. 
Ta(burgk  v.  Ecklin  et.a^,  it. 

156. 
Tate  V.  Aiiftin,  voL  sw  62. 
Taylor  v.  Taylorr^ol.  i,  ly^* 
'  Taylor  v.  Wheeler,  tb-  i^j7. 
*     ■       *ty.  Philips^  vol.  ii,  ^9^. 
ThomboroQgh  v.  Baker,  it  alJ 

ioi,  ii,  2. 
Thornc  v.  Thome,  vol.  i»  ttj. 
Thomhill  If.  Evans^  vol.  ii,  240. 
Thorpe  v.  Therpc,  vol.  i,  356. 
Tiffin  4f..  Tiffin,  vol.  i,  %%g. 
Tillv  V'  Egenon,  voL  ii,  i. 
Tonkins  v^  Ennts,  vol.  i,  5 1  r. 
Tooke  V.  Bxihopof  Ejix>  vol.  ii# 

V.  Hartl]r«  /i.  j  14. 


Toons  tr.  CKaadlcr,  VioLi^i^. 
Tourle  V.  Rand,  ib*  5^.     -.  .  ^ 
Traherpc^  4/.'  t;.  SadIkr<i.Wt 

ib.  2lJ*-  '     ...^ 

Traftbrd^.  A(hilpR»  ft-  73.    -  — 
Troufi;}kon'  n}i   TronpiXmip^Jim 

jij.    VoLii«3|8«  :     :  -. 
Tador  v.5am)fx^  ilh  B$m  *  ^ -/ 
Turner  v.  Gwinn»  vok  it  2669 

■'            "^»    RiduHOiifli*  .365^ 

446-  ..  '^ 

— ■            <^.Tufae#»  voL  i%  !• 

■'  or.  CranCf i^.  9* 

.y.>,  ■„■■■-. >^  cafe, /A.  6,  : . ".  / 

Tweddle  w  Tweddle,  ii.  aSf^' 
Twine's  cafe,  voL  i,  24.    . 

U. 
Unwin'U..Ofiiret»voLi>2^.     .'/ 

V. 
Vaughanv.  Farwr,  vol,  £9  |68* 
Vcrney  "v.  Vctpcy,  U.^jj. 

.  "W. 
Wagftaff  •*'.  Read,  vol.  i,  550^* 
Wtinright  ^»  Bciiof^cs^  y<A.  n^ 

IA9,  tyts 
Wafc  V.  Whitfield,  i*.  159. 
Waldma^  Ward>  vsl.  1>>490^«'* 
Walker  i .  Reeves,  |4.  217.  ,. 

JE tf-  Penry,  vol.  ii,  21^. 

*■  «.  Jacldfon,  ft.  160. 

Walter  t.  Saunders,  vol.  ii,  tji 
Walton  V,  Hobbs,  vol.  i,  4(5b. 
Ward  V.  Turner,  vol.  ii,  349.  ^ 
Warwick  ^u.  Kdhreton,  voL  y 

252. 
■  ■  ■    — V.  Warwick,  ft.  4S7.  ' 
ll^atkiAs  V.  Aihwicke,  vpL   Hi^ 

Watts  *v.  Thotaas,  ft.  o^ 
Watts  v.  Crefwell,  vol.  1,  369, 
Webb  V.  Rufleli  ft.  218. 
w—  <u.  Jones,  vol.  ii,  171.- 
\Wialley  *».  WhaHey,  vol,  ij.'49f: 
!/•  Cox>  vol*  ii,  i6c- 

Wludiejr 


229.  "•  •*■ '  •  '  ^qh  i,  223. 

«lUte«.  »ifl&y/^;>2j2,      :  ^      WoWdn  (SirKicii.)i.  AftoriJi 
r.  Ewer,  *^- 315;  '1^9:' 


x^.  Pij^eoo^^r^  534. 


.^  .  Wood-».  Mortimer  «^.  31  fi 

WliitfiddwtRuifly^Vol.  i,476.  voLii/g.            .  ^      ^     '* 

WhWaci  •;  WaAaiii,  voL  li,  Worftiy  ^.  Scsrtterou^h,  vi)L  L 

.-'by4,^tj^       -     >.  44^,486,487.          • 

Whitton  V. Uoyd,  voLi,  ii^u  Wordey  v.  Birkh€ad;442. 

WmhOk  »«.'Sltort,  wL  ii,  32 1 .  Wrtly  v.  Wiffiamsj  voTa,  J2I 

Widdnngton    (Lord)    v.  Jen-  Wrfght-v.  Campbell,  vol.  i,  2^ 

^dtig«»vo!.irtj5.  'v.Keed,vohii,ii9. 

W5^  V.'  Wig,  **.  44*-  Wright  -i^.  Fefling,  vol  .1,  42 2. 

WUdgookkf.  Waykftd*  ifc  4iS2.  Wrightfon    et   ^*  y,  HaSbife 

Wlk^r  %k  Boddan^toiiW^.  37^,  '     ft  aU  ».  ^^.                     • 

«^V  '^    ' "  ;^  "  t     4     .X  WfiidJiam^.  Jeimings, y5:iy. 

Wukuifim    V.    Mcrryland,  iK  ■     ■■     ■  •;■  a  al.^  v.  \RicIifltfdK»i 

_347'               ■  "'^•^ '^-  37d»  4*^. 

WBW<i.Wiimeli^A*:?34.  •  Wyxrn  (Sir  John)  tf/-  Sir  Tho^. 

WUliams  «.  Spiih(;field,  il.  305,  ►  uww  Littleton,  ii.  353.    VoL 

3|b7.          •  ••        »  11,2. 
«r.  9Kray,'9«(L  Ii,  54* 


is  «•  Fineux,  voL  i,  230.  Y. 

WiDpnghby  vb '  WiUoughby,  A    Ytlfeii  %.  Hambly,  vol.  i,  32I; 


337- 


Wither  v.  Woddingtott,  vdl  i,    York'5;.  Stone,  ih.  %az 


z. 


^  . 


.  '/ 


•    .f 
;  -  \        •  _^  . 

.  -  »  •  ■ 

•  -  ,»  .  .  ■  ■»  • 

^  -r  ,  ■         «  «  • 


* 


Tbe  Keidei^i  Atten^n  b  xeqnefted  to  die  fbDowi^^ 


4t3, 


fine  93>  £otfimetur  vewAJerwt»* 
t/  before  cv^va^  inlcrt  m* 
»4»  foraetmmtant  read  memmUnti. 
%i^  tStXX  n^xsdctt  beMefidal* 

ixurpnt  for  484  tad  4S5. 
i|  in  the  margin^  hxiert  Sh-  J§bn  Ctifere/g^ 
V.  Ham^oHf  t  Vefiu  %. 
94,  for  <wtr€  ftad  vsum 
»3,  §or  deimed  Tdd  declartd^ 

margin,  read  i  Feu*  64* 
X9f  niHpDy  infint  £ir/  •fftmfht  ▼•  I^ri^ 
IfSn^^ri  2  Trs.  285. 
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CAP-    h 

iDf  ttt  (Dtigin  ano  fedetal  fttnDjef  of 

^ott0age0^ 


THE  notibns  of  mortgaging  and  re-  Cunzw 
demption  are,  by  foncie,  thought  to  An'denV^Uni'- 
have  originated  with  the  Jews,  one  great  l^;^jf^^^\^ 
^b)e<%  of  >doife.law,  was  the  conftitution  Bacon's Abr. 
of  a  juft  and  'eqyal  agrarian^  with  a  view  gige. 
to  keep  their  lands  in  the  fame  tribes  and 
fkmifies*    For  this  purpofc  they  appointed 
ft  <::crtain  period^  at  whichj  whatever  aliens 
atioRs  might  have  taken  place  in  the  mean 
time,  all  landed  property  (hould  revere  to 
its  original  owner.     The  time  of  this  general 
redorarion  of  property  was  called  the  Ju- 
bilee,   and  occurred    once    in  fifty  years; 
therefcMT,    if  any  were    compelled,  by  ne- 
ceflity,  to  part  with  their  lands  in  the  mean   , 
time,  they  could  transfer  no  intercft  there^ 
in,  or  incumber  them  farther,  than  to  the 
next  general  jubilee :  with  a  view  to  that, 
therefore,    they    made   their  computations, 
Viji^.  I.  B  and^ 


e  *  ) 

And,  according  to  the  diftance  from  thence, 
was  the  extent  of  intereft,  in  land,  that 
could  be  transferred  to  a  buyer;  but  the 
vendor,  by  their  law,  had  power  at  any 
time  to  redeem, . repaying  the  value  of  the 
lands,  from  the  time  of  redemption  to  the 
jubilee,  and  if  they  were  not  repurchafcd 
before  the  year  of  jubilee,  then  the  lands, 
of  courfe,  reverted,  releafed  from  the  debt, 
to  the  vendor  and  his  heirs. 

But  mortgaging,  as  pradlifed  with  us, 
feems  to  owe  its  introduftion  more  imme- 
diately  to  the  Roman  law,  which  diftinguifh- 
cd  between  things  pledged  or  Ijypofhccated, 
and  things  mortgaged. 

juft.Cod.l.         In  the  following  paflage,   we  have  the 

defcription  of  an  Englifti  mortgage  of  land* 
in  the  Roman  law :  "  Si  fundum  ^rentes  tut 
ea  lege  vendiderunt,   ut  Jive  ipjiy  Jive  h^eredes 
eorum  emptori  pretiunf  quandocunquey  vel  intra 
cert  a   tempore^  obtulijfenty    reftitueretur  \   tequi 
parato  Jatisfacere  conditioni  diSl^y  bares  emp- 
tori non  parety  ut  conir alius  fides  Jevetur^  aSio 
prdjcriptis  verbis ^  vel  ex  vendito  tibi  d^bita  : 
babitur    raticfne     eorum^    qua    poji    oblatam 
€X  paffo  quantitatem  ex  eo  [undo  adverjarium 
pervenerwit.^' 

And 


4.  t.  54.  f.  4. 


And  the  following  defcriprion  is  equally  ^od.  l.  4.  t.^4, 
applicable  to  a  mortgage  of  moveables: 
*«  Si  i  ie  comparavit  is,  cujus  meminifliy  et 
cotroenit^  ut  Ji  intra  cerium  tempus/oluta  fuerit 
data  quantitasy  Jit  rei  inempta,  remitti  banc 
amventianem  refcripto  nojlro  non  jure  petis.  Sed 
Jijejuhtrahat^  ut  jure  dominii  eandem  rem  reti^ 
mat  I  Denunciafionis  et  obfignationis  depofi^ 
tionifque  remedio  contra  fraudem  potes  jure  tuo 
^onfulere."' 

The  ftriking  diftindtion  between  amort-  Noyr^;. 
gage  of  lands  or  goods^  and  a  pawn  of  goods^  ^'  ^^^' 
is,  that  in  the  former  cafe,  the  mortgagee 
has  an  ablelute  intereft  in  the  thing  mort- 
gaged, whereas  the  pawnee  has  but  a  ipecial 
property  in  the  goods,  to  detain  them  for 
his  iecuritv. 

A  mortgage  with  us,  is  an  immediate 
conveyance  with  a  power  to  redeem,  and 
gives  a  legal  property. 

It  being  a  fixed  rule  in  the  feudal  law,  Corvin  Di|p* 
tnat,  feudaliay  invito  domino,  aut  agnatiSy  *  * 
non  re£le  fubjiciuntur  bypothec^y  quam^ 
vis  fruSus  pojfe  ejfcy  receptum  eft ;  the  feu- 
datory could  not  obtrude  a  tenant  on 
the  lord  without  his  leave,  fuch  tenant  be- 
ing the  perfon  on  whom  the  lord  depended 

B  %  for 
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for  his  peffonal  fexvice  in  war  and  peact  t 
And^  as  the  tenant  could  not  aliene  without 
licence^  fo  neither  could  he  mortgage  with^ 
out  licence. 

i 
•  «  « 

9  H.  3*  3«.  But,  when  a  licence  was  ^ven  for  aliena^ 

n  Ed.  I.  ^j^^  about  the  time  of  Hen.  III.  and  it  be- 
came a  maxim  in  law,  thai  the  parity  iff  a 
fte-Jimple^  imported  a  power  of  difpoftng  of  it 
as  the  owner  pleafedy  there  were  two  ways  of 
mortgaging  lands  introduced,  which  Little^ 
ton  diftinguiihes  by  the  names  of  vadium  vi^ 
vum,  zxid  vadium  mortuum. 

The  vadium  vivum  was,  where  a  man  bor* 
rowed  looL  of  anpthcr,  and  made  over  an 
eftate  of  lands  to  him,  until  he  had  received 
that  fum  out  of  the  iffucs  and  profits  thereofj 
and  was  fo  called,  bec^ufe  neither  the  mo- 
ney, nor  the  lands,  were  loft  i  for  the  latter 
were  conjiantly  paying  off  the  former,  and 
were  not  left  as  a  dead  pledge,  in  cafe  the 
money  was  not  paid. 

The  vadium  mortuum  (to  which  our  atten* 
tion  hereafter  will  be  particularly  applied) 
Litt.  Sec.  334*  -^as,  where  one  man  borrowed  of  another 
Terms  dc  la  a  fpecific  fum  of  money,  and  granted  him 
a  Black.  an  cftatc,  as  a  fecuritv  for  the  re-payment, 
comm.  157,  ^^  condition,  that  if  ihe  mortgagor  repaid 
-t  the 
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the  mortgagee  the  fum  lent,  off  a  certain 

day  mentioned  in  the  deed,  then,  that  the 

mortgagor  might  re-enter  thereupon:  And 

was  fo  called,  by  Littleton,  becaufe  it  was 

doubtful  whether  the  feoffor  would  pay  the 

money  at  the  day  limited,  or  not;  and  if  he 

did  not  pay  it,  then  the  land,  which  was  but 

in  pledge  upon  condition,  for  the  payment 

of  die  money,  was  not  to  be  reftored  to  the 

owner,  and ,  therefore  was  confidered  as  dead 

to  boHi  and  if  he  did  pay  it,  then  the  pledge  Cragil  JuA 

was  to  be  reftored  to  him,  and,  confequent-  \^^^'  *^*' 

ly,  the  tenant  of  the  land  in  pledge  had  no 

farther  interefl:  therein* 

Of  the  laft  ipecies  of  mortgages  there  Madox  ^28, 
arc  two  kinds. — Firft,  mortgages  of  the  free-  ^'^' 
hold  and  inheritance  i    and,  .  lecondly,   of 
terms  for  years. 

m 

The  ancient  way  of  making  mortgages  of  Madox  ^it, 
the  freehold  and  inheritance,  was  by  a  char-  ^^*' 
ter  of  feoffment,  on  condition  that  if  the 
fcofibr,  or  his  heirs,  paid  the  fum  borrowed 
to  the  feoffee,  or  his  heirs,  at  a  day  appoint- 
ed, he  ihould  re-enter  and  re-poifefs* 

Somedmes  the  condition  was  contained 
in  the  charter  of  feoffiment,  and  fome times 
k  -was  dcfeazanced  by  a  diftindt  Inftrument ; 

B  3  foi*,  M 


for,  as  a  man  might  annex  a  condition  tp 
his  feoflfment,  the  maxim  being  that,  cujus 
efi  darcy  ejus  eft  difponere^  fo  he  might  annex 
a  condition  thereto,  by  another  deed,  bear- 
ing date,  and  executed,  at  the  fame  time; 
for  being  executed  at  the  feme  time,  it  is 
really  but  one  and  tho^fame  difjjofition;  but 
if  the  dcfeazancc,  or  condition,  was  con- 
tained in  a  deed  executed  after  the  feoffment, 
it  came  too  latej  becaufe  livery  of  feifin, 
OlanviH.ito.  Of  corporal  tradition,,  being  neceffary  at 
Can*  ffio!^^*    common  law,  to  all  conveyances  of  land^ 

np  mortgage  thereof  was  valid  unlefs  pof- 
fcflion  alfo  was  delivered  to  the  mortgagee, 
and  the  livery,  coram  paribus  in  fuch  cafe, 
attefting  an  infcudation,  in  which  there  was 
no  condition,  the  tenant  muft  hold  the  land 
according  to  that  inveftiture. 

Co.  Litt.  207;  Again,  a  diftinflion  was  taken  at  com- 
«.  to9.  a.  t.  '  jYion  law,  where  a  man  granted  an  eftate  to 
^T.y'  338.        another  by  way  of  mortgage,  for  fccuring 

a  fum  of  money  at  a  day  appointed,  in  the 
nature  of  a  gratuity  or  gift ;  and,  where  a 
man  was  indebted  to  another  in  a  certain 
fum,  previous  to  the  grant,  and  made  a 
mortgage  of  his  eftate,  in  fee  or  other-* 
wife,  to  fecure  the  fame  to  the  mortgagee: 
for  in  the  former  cafe,  a  tender  of  the  mo- 
ney  within  the  time,   and  by  the  perfon 

najned 
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ft 

named  in  the  condition,  difcharged  the  es- 
tate mortgaged  from  the  condition,  and  gave 
to  the  mortgagor  a  right  of  entry:  Becatifc, 
there  being  no  debt,  independent  of  the 
condition^  the  money  was  confidered,  in  law, 
as  collateral  to  the  land,  that  is,  not  parcel 
of  it  J  and  the  mortgagor,  having  perform- 
ed the  condition  as  fer  as  was  in  his  power, 
and  being  prevpnted  from  completing  it  by 
the  rcfofal  of  the  mortgagee,  was  intitled 
to  have  his  lands  again  j  and,  then,  the 
mortgagee,  having  no  farther  lien  thereon, 
or  any  perfonal  aSion^  was  left  without  any 
remedy  for  his  money:  But,  in  the  latter 
cafe,  although,  by  tender  of  the  money  to 
the  mortgagee,  and  his  refufal,  the  mort- 
gagor became  intitled  to  enter  into  the  land, 
freed  for  ever  from  the  condition  j  yet  the  . 
debt  ftiU  remained,  and  might  be  rcjcovered. 
by  aftion  of  debt;  for  it  was  a  duty  diftinft 
from  the  condition,  and  therefore,  not  loft 
by  the  tender  and  refufal^ 

In  the^  performance  of  conditions,  a  dif-  co.  Litu 
tinftion  is  made  between  thofe  which  are  to  *'^' 
create  an  eftate,  and  thofe  which  are  to  de- 
ftroy  it ;  for  the  former  may  be  performed, 
by  conftruftion  of  law,  as  near  the  condi- 
tion as  may  be,  and  according  to  the  intent 
wd  meaning  thereof,  though  ;he  letter  and 

B  4  word^ 
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.words  cannot  be  complied  with;  but  tha 
latter  are  to  be  ftriftly  conftrucd,  unlef% 
\n  fpecial  cafes* 

Cd.Litt,  Conditions,  sinnexed  to  eftates,    granted 

^t^la.  %%it,  by  way  of  mortgage,  were  confidered  to  be 

T.Wyatrs''  ^^  ^^^  former  defcriptionj  for  althoughj 
cafe,  Cro.  Car,  j^y  the  •  performance  of  the  condition,  the 

cftatp  was  to  be  divcfted  out  of  the  mort'^ 
gagce ;  yet  it  was  with  intent  to  re-inftatf 
the  mortgagor  in  his  inh^riunce, 

Co.Lftt.  aar  fiowever,  thefe  forts  of  conveyances,  by 
*"'  c^"*c  ^*y  ^^  mortgage  in  fee,  wer^  atifirft  found  to 
X9»*  be  attended  wj^h  great  inconveniences;  as, 

Abr/311.5,  if  the  money  was  not  paid  at  the  day,  fo 
3ac.  Abr.  ^j^^j.  ^j^^  condition  was  forfeited  and  the  ef- 
Vid.  I  Black,  jate  becajtie  abfolute,  the  eftate  was  thence* 

forth  fubjeft  at  common  jiaw  to  the  dower  of 
the  wife  of  the  feoffee,  and  to  all  his  other 
real  charges  s^nd  incumbrances  ]  for  though^ 
if  the  fepffor  perforpied  the  condition,  then 
he  might  rercnter,  and  re-poflefs  himfclf  in 
his  former  eftate,  and  confc<]ucntly  was  in, 
^bove  all  charges  and  incumbrances  of  the 
feoffee  5  yet,  if  he  did  not  literally  perforii) 
the  condition  by  payment  of  the.  money  at 
che  day,  then  tlie  eftate  became  legally  fub- 
jtd  to  the  charges  and  incumbrances  of  the 
jcoff^e,  though  th?  money  fligyld  be  after- 
wards 
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if^Fards  paid>  and  the  eflate  re^conveyed  t9 
the  feoffor;  for  till  Henry  the  Vlllthfs  time, 
the  widow  of  a  truftee  held  her  dower>  tha 
hufband  his  curtefy^  the  lord  his  efcheatu 
;uid  the  king  his  forfeiture^  free  from  the  truftt 

To  avoid  thefe  inconveniences,  the  fc-  »Biacic  Can. 
cond  fort  of  mortgages  were  adopted^  and  ^  * 
it  became  ufual  to  grant  only  a  long  term  of 
yearsj  by  way  of  mortgage,  with  condition 
to  be  void,  upon  re-payment  of  the  mort- 
gage-money :  which  courfe  is  now  frequent-^ 
ly  ufcd,  principally  becaufe^  on  the  death 
of  the  mortgagee,  fuch  term  becomes  veliU 
cd  in  his  perfonal  reprefentatives,  who  now 
are  (as  will  be  fhewn)  intitled  in  equity  to 
receive  the  money  lent,  of  whatever  nature 
(he  mortage  may  happen  to  be. 

But  courts  of  equity,  after  their  jurifdic-  cro.  Car.  191, 
tion  became   firmly  eftablilhed,  put  mort-  ^^^^ '  ^^^' 
gages  in  fee  upon  the  right  footing,  main- 
taining the  power  of  redemption,    as  an 
equitable  right  inherent  in  the  land,  and 
binding  aU  perfons,  whomfoever,  whether 

i 

claiming  in  the  per^  (i.  e,)  by  the  ad  of  the 
mortgagee  as  tenant  in  dower,  by  ftatute 
Stafky  Elegit y  &c.  5  or  in  xhtpoft^  (i.  e.J  by 
the  a&  of  the  law,  as  tenant  by  the  curtefy, 
pd  lord  by  efcheat ;   and  the  principle  upon 

which 


which  they  proceeded  was,  that  the  pay- 
ment of  the  money  doei,  in  the  confidera- 
tion  of  equity,  put  the  mortgagor  in  Jiatu 
quoy  fince  the  lands  were  originally  only  a 
plpdge  for  the  money  lent. 

And  finee  ihis  right  or  power  ©f  redemp- 
tion has  been  fo  underftood,  mortgages  in 
fee  have  again  fjecprpc  uiual;  for  altho* 
mortgages  for  terms  of  years  were  free  from 
the  inconveniences  attending  mortgages  in 
fee,  with  rcfpedt  to  tenant  by  dower,  cur- 
tefy,  &c.  yet  they  were  not  without  objec- 
tion, as  in  cafe  of  fore-clofure  on  non-pay- 
ment, the  mortgagee  became  only  a  termor, 
the  fee  fimpk  remaining  in  the  mortgagor, 

Bac.Abr.6j3.      Mprtgages,  by  way  of  creating  terms, 

were  formerly  by  way  of  demifc  and  re- 
demife.  Thus,  if  A^  borrowed  money  of 
B.  he,  thercppon,  demifed  land  to  B.  for  a 
term  of  500  years  abfalutely,  with  common 
covenants  againft  incumbrances,  and  for 
farther  affurancej  and  then  B>  the  day  after, 
re-demifed  to  A.  for  499  years,  with  condi-r 
tion  to  be  void  on  non-payment  of  the  mot 
ncy  at  the  day  appointed.  Brt  the  com-r 
mon  method  of  mortgaging  now,  is,  by  a 
demife  of  the  land  for  a  term/  under  a  con- 
dition to  be  void  on  the  payment  of  the 

mort-. 


mortgage-money  and  intereft,  with  a  cove* 
nant,  inferjcd  at  the  end  of  the  deed,  that, 
juntil  default  Ihall  be  made  in  the  payment 
of  the  money,  the  mortgagor  Ihall  receive 
the  rents,  iffues,  and  profits,  >vithQut  ac- 
count. 

And  it  is  aow  ufiial  to  infert,  in  the  Bac.Abr.<it 
mortgage  deed  of  a  term  for  years,  or .  the 
aflignment  thereof,  a  covenant  from  th^ 
mortgagor  for  himfelf  and  his  heirs,  that,  if 
default  be  made  in  the  payment  of  the  mo* 
ney  at  the  day,  then  he  and  his  heirs  will^ 
at  the  cofts  of  the  mortgagee  apd  his  heirs, 
convcv  the  freehold  and  inheritance  of  the 
mortgaged  lands  to  the  mortgagee  and  his 
heirs,  or  to  fuch  perfon  or  perfons  (to  pre- 
yent  merger  pf  the  term)  as  he  or  they  fhall 
direft  or  appoint.  For  the  rpverfion^  after 
a  term  of  five  hundred  or  one  thoufand  years, 
^ing  lirfe  worth,  and  yet  the  mortgagee,  for 
want  thereof,  continuing  but  a  termor,  fub- 
jeft  to  forfeiture,  &c^  and  not  capable  of 
the  privileges  of  a  freeholder,  it  is  but  rea- 
Ibnable  that  when  the  mortgagor  cannot  re- 
deem  the  land,  the  mortgagee  Ihould  have 
jhe  whole  intereft  and  inheritance  of  it,  to 
difpofc  of  as  abfolute  owner. 

Gr:at 
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Great  inconvenience  having  been  fufierecf 
by  mortgagees^  from  the  diHiculty  and  dela/ 
attending  bills  to  foreclofe,  the  ingenuity  of 
modern  times  has  invented  a  mode  of  con«* 
tradtlng,  by  which  the  mortgagor  may,  after 
a  given  time,  procure  Kis  principal  and  in^ 
tereft  by  a  fale  of  the  mortgaged  eftates^ 
without  being  under  the  ncceflity  of  applying 
|to  a  court  of  equity.  This  is  done  by  taking 
the  conveyance  of  the  fe«  to  truftees  in  truft 
for  the  mortgagee  for  a  term  of  years  fubjeft 
to  redemption,  with  remainder  to  the  truftees 
in  truft,  in  default  of  payment  at  the  time 
ftipulated,  to  fell  the  eftatc  and  to  apply  the 
purchafe-money,  after  defraying  the  ejqjences 
incurred  in  difcharging  the  truft,  in  the 
payment  of  the  mortgage-money  and  in* 
tcrcft,  and  then  to  pay  over  the  refidue,  if 
any,  to  the  rnbrtgagor^ 

If  a  bond  be  given  by  the  mortgagor  to 
the  mortgagee,  conditioned  for  the  perform- 
ance of  all  covenants,  payments,  articles, 
and  agreements,  comprifed  in  the  mortgage 
deed;  non-payment  of  the  mortgage-money, 
according  to  the  provifo  in  the  deed  for  re- 
payment at  a  certain  day  or  days,  will  be 
a  breach  of  fiich  condition. 

Thi» 


I  til 

This  queftion  feems  to  have  been  firft  agi- .  Brifcoe  •». 
tMd mxhtczk of  Bri/coevtrfut King.  There  fi^Ydv?;^! 
a  deed  of  feoffment  was  made  in  confidera*- 
don  <^  I  lo/.  with  a  provifo>  that  if  the  feof- 
for paid  iuch  funis  at  fuch  a  day^  the  feoff*- 
ment  fhould  be  void^  and  he  might  re-enter  ^ 
ivith  covenants  to  fa^e  hamUefs  from  incum** 
brancesj  and  to  make  farther  affurancc^ 
And  there  was  alfo  a  bond  from  the  feoffor^ 
cbnditioned  for  the  performance  of  all  cove^ 
iiants>  payments^  articles^  and  agreements^ 
cpmprifed  in  the  deed.  On  an  a£bion  upon 
this  bond>  the  breach  was  afligned^  for  that 
the  feoffor  did  not  pay  fuch  fums  upon  fuch 
days  according  to  the  provifo.  And  there- 
upon there  was  a  demurrer,  and  it  was  con- 
tended, that  in  regard  the  feoffor  was  obliged 
to  perform  the  payments,  articles,  and 
agreements,  in  the  deed  mentioned,  and  there 
was  not  any  payment  mentioned  but  what 
was  mentioned  in  rhc  provifo,  therefore  he 
was  obliged  to  perform  that ;  but  the  court 
faid,  for  as  much  as  there  was  not  any  co- 
venant, it  was  a  provifo  in  advantage  of  the 
feoffor,  that  if  he  paid  the  money  he  (hould 
have  his  land  again ;  and  it  was  in  his  elec- 
tion to  pay  the  money,  or  to  lofe  his  land, 
which  would  be  a  fufficient  lofs  unto  him; 
therefore  the  condition  of  the  bor^  did  not 

5  extend 
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thereto,  but  was  confined  to  the  other 
covenants^  namely,  to  fave  harmlefs  from  in- 
cumbrances, and  rents  and  arrearages  of 
rents.  But  in  relpeA  tha^  if  judgment 
Ihould  be  entered,  the  obligee  would  lofe  his 
bond,  they  gave  day  to  advife  until  the  next 
term,  that  in  the  interim  the  parties  might 
compound. 

Chandler  ^xit  in  Ac  cafc  of  ToMS  and  Chandler^  in 

3  Kcb.  zti.      which  debt  was  brought  upon  an  obligadon 

to  perform  all  the  covenants  and  conditions 
in  an  indenture  of  mortgage;  in  which  in- 
denture there  was  a  provifo,  that  if  the  nwrt- 
gagor  paid  the  money  at  the  day,  the  mort- 
gage fhould  be  void.  A  breach  was  alligned 
in  non  payment  of  the  money  at  the  day,  up- 
on which  there  was  a  demurrer.  Hale  was  at 
firft  of  opinion,  upon  the  ground  mentioned 
in  the  preceding  cafe,  that  this  was  no 
breach ;  but  T'lvij'den  held  otherwifc,  and  cit- 
ed a  cafe  of  IVeftbrooky  Hill.  22  Car.  i.  B.  R. 
Rett.  1 16.  to  have  been  fo  adjudged  \  where- 
upon the  cafe  was  adjourned :  and  afterwards, 
at  another  day,  TtL-ifden  brought  the  record 
■  of  JVefibrook's  cafc  into  court,  upon  which 
/itf/f  changed  his  opinion,  arjd  gave  judg- 
ment for  the  plaintiff. 


But 
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But  taking  the  bond  with  a  condition  for 
performance  of  covenants,  frequently  occa- 
lions  difficulty  in  the  pleadings  in  afligning 
the  breach,  and  embarrafles  the  mortgagee. 
The  better  mode  feems  to  be,  to  take  a 
bond  fimply  conditioned  for  payment  of  the 
mortgage-money. 

Acccp6ng  a  niortgage  docs  not  eftop  the 
mortgagee  from  faying,  that  the  mortgagor 
had  no  cftatc  in  the  premifes  mortgaged. 

Thus  in  covenant,  on  mortgage,  by  the  Cordingiee 
defendant  to  the  plainrifF,  to  pay  fo   much  ^J^bf-i 
ievcn  years  from  the  time  of  the  mortgage  ^^ 
made,  and  fo  much  yearly  out  of  lands  in 
loan  to  J.  S.  breach  was   affigned,  that  the 
defendant  had  no  eftate  to  convey;  the  de- 
fendant, on  oyer  of  the   indenture,  pleaded 
that  J.  S.  was  tenant  for  life,  and  that  the  de- 
fendant was  feifed  of  the  reverfton  in  fee  fuf- 
ficient  to  convey.  *  To  this  the  plaintiff  de- 
murred; ft  per  curtain. — The  indenture  of 
mortgage  is  no  eftopple,  to  fay,  in  an  aftion 
of  covenant,  that  the  defendant  had  no  ef- 
tate, though  in  debt  for  rent  it  is.     Sed  ad- 


It 
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It  is  ndt  unufual^  for  the  party  lending  the^ 
money,  jco  ftipulatc  that  it  (hall  lie  on  the 
land  for  a  given  period  of  time,  which  agree- 
ment IS  made  part  of  the  fieed^  and  hath 
been  confidered  by  the  beft  authorities  a» 
binding  upoo  the  {>arue|« 


CAP. 
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• A_ 


G    A    P.      It 

IDC  tfie  i^offiESBon  of  tbt  mm  liim^ 
j^ageo,  anti  to^en  it  ou0tt  to  iiz 
gitien  t?  t^e  Q0ort0a^c  to  tiie 


A  MORTGAGE    being,    as  has  bcca 
ftated^    a  contraft  of  fale  exccutedi 
with  power  to  redeem,   muft  have  all  the 
properties  and   qualities   incidental   to  the  \ 
yalidity  of  an  abfolute  difpofition* 

An  eflehtial  circumflance  neceflary  to  the 
Iraltditjr  of  every  conveyance  of  property 
wheifter  real  or  jperfona]>  is^  that  it  be  per- 
fe&iy  £-ee  from  fraud  or  collufion  -,  which  ^ 
ere  things  thd  common  law  univerfally 
abhors,  and,  therefore,  make^  void  all  adVj 
that  depend  upon  them>  though  otherwife  in 
Aemfelves  good* 

Vol.  u  C  With 
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<o£dw.4ii.         With  a  view  to  enforce  this  principle, 
cap.  6.  fevcral  ftatutes  have  made  void  all  fraudulent 

Z3£liz.cap.5. 

a7EHz.cap.4<  coHveyanccs  of  lands,  tenements,  heredita- 
»i  a.i.  cap.    j^^j^j.g^     goods,    and   chattels,     as    againft 

creditors  and  purchafors. 

But  i¥hat  circumftances  amount  to  fraud 
or  covin,  is  always  a  queflion  of  law  upon 
the  fads  of  each  particular  cafe.  Among 
other  incidents  which  have  been  confidered 
as  fraudulent,  we  find  that  of  the  vendor 
continuing  in  full  pofTeflion,  and  having  the 
power  of  ufing  things  conveyed  as  his  own, 
after  an  abfolute  and  unqualified  alienation ; 
whereby  the  vendor  is  enabled  to  defi*aud  and 
deceive  others,  by  continuing  to  traffic  with 
the  fubjedt  by  him  before  conveyed  to 
another. 

This  obfervation  leads  us  to  inveftigate 
what  degree  of  pofTeflion  of  a  thing  mort-* 
gaged  ought  to  be  given  up  by  the  mortgagor, 
to  prevent  the  mortgagee  fit>m  the  imputa^ 
tion  of  fraud  in  refped  to  third  perfons ;  and 
in  the  purfuit  of  this  enquiry,  it  will  be 
neceflary  to  confider,  Firfl,  What  thingrare 
capable  of  being  mortgaged :  Secondly,  In 
what  flate  or  condition  they  may  be  mort-* 
gaged  i  Thirdly,  The  extent  in  which  their 
nature,  ftate,  or  condition^  varies  the  degree 

of 
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of  the  pofleflion,  which  ought  to  be  given 
t>f  them. 

Firft,  As  to  what  things  are  capable  of 
being  mortgagedi 

Every  thing  which  may  be  confidered  as 
property,  whether,  in  the  technical  language 
of  the  law,  denominated  real  or  perforial  pro- 
perty, may  be  the  fubjeft  of  a  mortgage. 

Advowfons,  reftories,  ahd  tythe's^  m3.f 
be  the  fubjcft  of  a  mortgage, 

ReverCons  and  remainders,  being  cajpa- 
ble  of  granti  from  man  to  man,  ari 
mortgageable, 

Poffibilities,  alfo,  being  aflignablei  are 
mortgageable,  a  mortgage  of  them  being 
only   a  conditional  affignment. 

Keats,  alfb,  and  franchifes>  as  views  of 
frankpledge,  pcrquifices  of  courts,  leets^ 
£iirs,  markets,  goods  of  felons,  waifs, 
cftrays,  hundreds,  ferries,  warrens,  and  the 
like,  may  be  made  the  fubjcft  of  a  mort- 
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Secondly,  SVhat  ftatc,  or  conditio^, 
things,  capable  of  being  hiortgagcd,  may 
be  in  for  that  purpofc. 

Lands,  tenements,  and  hereditaments, 
with  refpedt  to  their  capacities  of  being 
mortgaged,  may  be  viewed  in  two  lights, 
vii,  Firft,  As  to  their  intrinGc  nature : — 
Secondly,  As  to  the  cftate  poffeffed  in  them. 

Firft,  All  lands  are,  in  relpeft  of  their 
intrinfic  nature,  mortgageable ;  but  not* 
withftanding  they  are  fo  mortgageable,  ye^ 
in  refpeft  to  the  eftate  and  property  that  the 
owner  has  in  them,  they  may  be  other  wife  j 
as  if  he  be  but  tenant  at  will  of  them. 

Secondly,  As  to  the  eftate  in  lands, 
tenements,  and  hereditaments,  neceflary  to 
make  good  a  mortgage,  it  may  be  obfcrved, 
that  any  eftate  which  a  man  has  in  fee 
fimple,  fee  tail,  for  life,  or  years,  in  any 
lands,  or  in  any  rent,  or  profit  out  of  the 
fame,  may  be  mortgaged. 

And  if  tenant  in  tail,  and  he  that  is  next  in 

remainder  in  fee,  join  in  a  mortgage,  and 

Itfter  the  tenant  in  tail  dies  without  iilue,  in 

this  cafe  it  is  a  good  mor^ge  againft  him  in 

renumder^ 

So 
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So  if  thcreJbc  joint  tenants,  cither  of  them 
«nay  mortgage  his  undivided  part  or  fhare. 

And  the  law  is  the  fame  with  reipefl:  to  * 
tenants  in  common,  co-parceners,  &:c. 

Perlbnal  things,  as  goods  and  chattels, 
are  fikcwife,  in  point  of  locality,'  moveable 
or  immoveable,  prefent  or  remote;  and 
jtbejr  admit  of  feveral  rights  therein,  gene* 
rally  de&ribed  under  the  terms  rights  in 
action,  which  include  all  peribnal  things  in 
^ion,  and  rights  in  pofleflion,  which 
include  all  perfonal  things  in  pofleflion.-— 
And  thefe  rights  may  be  mortgaged  in 
various  modes,  according  as  the  things  to 
which  they  relate  are  circumftanced  in  point 
of  locality ;  which  circumftance  gives  rile  to 
ieveral  diftin&ions  as  to  the  degree  of  pofle£- 
(ion  of  which  they  refpeftively  admit,  which 
will  be  better  explained  under  the  third  head 
of  enquiry,  viz, 

Thirdly,  How  the  nature,  ftatc,  and 
condition  of  things  in  nM>rtgage,  vary  the 
degree  of  poffeffion,  which  oyght  to  be 
^ven  of  them. 

And,  in  this  relped,  there  is  a  material 
^nd  obvious  diftjni^on  between  real  property, 
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of  which  the  vendor  is  in  the  vifible  poflef- 
fion,  and  peribnal  property,  of  which  the 
vendor  is  in  the  vifible  pofleflion ;  for  fincc 
the  vifible  occupation  and  ufure  of  land, 
furnifli  no  evidence  whatever  that  the  pc^Icfibr 
is  entitled  to  the  property,  becaufe  vifible 
occupation  and  ufure  may  not  only  be 
founded  on  wrong,  as  commencing  in 
a  difieifin,  or  the  like,  but,  though 
rightful,  admits  of  a  variety  of  qualifications ; 
fome  other  evidence  than  mere  poflefllon  is 
ncceffary  to  evince  property  therein.  Before 
the  introduftion  of  written  inftruments,  it 
was  only  to  be  found  out  by  reforting  to  the 
vicinage,  who,  when  no  transfer  could  be 
made  but  what  was  attended  with  ads  o( 
general  notoriety,  were  well  acquainted  with 
each  other's  title ;  and  fince  the  introduftion 
of  deeds,  and  the  invention  of  transfer 
through  the  medium  of  ufes,  it  is  only  to  be 
found  'out  by  reforting  to  the  title-deeds^ 
Butpcrfonal  things,  when  prefcnt, being  abfo-^ 
lutely  in  the  power  of  the  holder  of  them,  the 
occupation  thereof  is  the  ftrongeft  index  of 
ownerftiip;  for  fince  there  is  no  way  of 
coming  at  the  knowledge  of  who  is  owner  of 
perfonal  things  but  by  feeing  in  whofe  pof- 
feflion  they  are,  there  is  no  other  medium 
for  deciding  on  the  property,  but  by  con- 
cluding its  annexation  to  that  poffeflion, 

4  The 


The  law,  then,  which  Aiuft  always  be  f5 
moulded  as  to  correfpond  with  the  intrinfic 
fiaturc  of  things,  does  not  confider  the  retain- 
ing the  viflWe  poflcflion  oY  hud,  ^ftcr  the 
property  is  parted  with,  as  any  badge  of  a 
fraudulent  intention  of  the  parties  to  deceive 
third  pcrlbns ;  becaufe  the  vifible  pofTeflion, 
being  in  its  nature  ambiguous,  as  it  may  be 
in  the  hands  of ,  the  tenant  as  well  as  the 

s  owner,  no  prudent  man  will,  in  contrafting, 
lay  any,  great  ftreis  on  that  circum-  ' 
ftancei  as  a  proof  of  title,  but  will  require 
tfic  deeds  as  the  only  true  teft  of  the  proper- 
ty. But,  upon  the  fame  principle,  the  law 
conliders  the  vifible  retention  of  the  poffef- 

•  Hon  of  pcribnal  things,  after  the  ceffion  of  the 
property,  prima  facie,  as  an  indication  of 
fraud ;  becaufe  it  is  difficult,  unlefs  in  very 
Special  cafes,  to  aflign  a  reafon  why  an 
abfblute  or  conditional  vendee  of  goods,  for 
the  reaibn  holds  equally  in  both  cafes,  Ihould 
leave  them  with  the  vendor,  unlefs  the  tranf- 
fer  were  only  colourable,  or  the  parties  had 
in  view  the  procuring  a  coUufive  credit  to  the 
vendor,  from  his  poflefling  that,  which,  jrj 
fed",  is  the  property  of  another. 

In  this  view  of  the  cffefts  of  pofleflion,  in 
evincing  the  right  of  property,  we  find,  that 
in  refpeft  of  real  things,  the  pofleflion  of  the 
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fide  deeds  is,  prima  fade,  as  to  them,  what 
the  poflfeflioii  and  ufure  of  perfooal  things 
preient  is  as  to  perlbaal  things ;  and  by  a 
neceilary  analogy^  the  retention  of  theyifibk 
pofleflSon  of  the  former  in  the  one  caie, 
oughty  it  fhould  feeniy  if  permiffive,  to 
be  equivalent  to  the  retention  of  the  poflfeflioa 
of  the  latter  in  the  other  cafe, 

I  (hall  therefore  firft  confider^  in  what  cafes 
pofTel&on  retained^  after  a  conditional  fale^ 
is  fraudulent  in  re(pe6fc  of  perfonal  things, 
and  the  exct  prions  to  the  conclufion  of  fraud 
from  thar  c^rcumltance  5  and,  fecondly,  the 
applicability  of  the  cafes,  and  realbning 
thereon,  to  the  inftance  of  pofleflion  retained 
of  the  tide-deeds,  wiib  the  privity  of  ihf 
|iMr/^^^^,a(ter  acoqditional  fale  of  real  ^ings. 

With  re(pe£t  to  the  condition  in  which 
creditors  or  purchafbrs  (land,  in  relation  to 
fales  prejudicial  to  them,  where  the  vendor 
continues  in  pofleilion  of  goods  fold,  two 
flatutes  prcfent  then)felves,  in  the  firft  place, 
fo  our  obfervation,  viz.  13  filiz.  cap.  5, 
and  27  Eliz.  cap.  4,  which  ftatutes,  no 
diftinftion  being  therein  made  between 
conditional  and  abfolute  fales,  provided  they 
^wine*s  cafe,  are  fraudulent,  muft  be  confldered  as  applir 
3  l^P*  f ^t        p^big  (Q  ijQ^h  inftanccs ;   it  being  a  fettled 

nilc  of  confbuftion,  "  That  ftatutes  made 

•<»       •  ... 
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egaind  fraud  (hall  be  liberally  and  benefi*  ^tcpiicii«v, 
cially  cxpounded,fo  as  to  fupprels  the  fraud."  35i,iAt^i57^ 
And  conveyances,  made  to  the  end,  purpofe,  rowIcs,' i  Aifc 
s^d  intent,  to  defraud  creditors  and  pur-  '^^* 
chafbrs,  being  by  thefc  ftatutes,  as  to  fuch  Heathcoi*, 
creditors  and  purchafors,  declared  void,  it 
jbecanie  incumbent  on  courts  of  law  and 
4cquity,  which,  in  fuch  cafes,  have  a  concur- 
rent jurifdiftion,    on   confidering    all   the 
circumflances  of  each  cafe,  to  decide  whether 
a  conveyance  was  made  with  intent  to  de- 
fraud.    And  in  the  exercife  of  this  difcrc- 
tionary  powery  given   by  thefe  ftatutes   to 
adjudge  of  the  intent  from  the  circumllances^ 
it  has  been  held  as  to  Creditors,  in  refpec^  to 
^oods,  that  any  negleft  in  leaving  the  vendor 
in  pofleffion,  after  abfolute  alienation  of  the 
property,  which  naturally  tends  to  deceive 
creditors,  is  fraudulent  within  the  flatute  of 
the  13th  Eliz.i  and  accordingly,  in  Twiners  3Rep-t»- 
cafe,  wherein  it  was  refplvcd,  that  the  gift 
then  in  queftion  had  the  figns  and  marks  of 
fraud,    one  reaibn  alfigned  was,  '^  becaufe  Pre  Cfaao.ift^ 
rhc  donor  continued  in  the  pofleflion,  and 
ufcd  them  as  his  own,  and  by  reafon  thereof, 
he  traded  and  trafficked  with  others,  and 
Received  them. 

A  pefleffion  of  a  mortgagee   (who  is 
joipt-tenant  of  goods  mortgaged  with  the 

mortgagor) 
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mortgagor)  per  my  et  per  toufy  is  not  (uch  \ 
pofleffion  as  will  remove  the  prefomption  of 
fraud,  if  the  mortgagor  continue  to  cxercife 
afts  of  ownerlhip  upon  the  things  mort- 
gaged. 

ind;  Kyaii  t.         Therefore,  if  there  be  two  partners   ih 

tlowles  X  Vez.  i  i  r  l         ^  i  ir 

34S.  trade,  and  one  of  them  take  a  mortgage  of 

the  utenfils,  ftock  in  trade,  debts,  profits, 
&c.  for  fccuring  a  fum  of  money  lent  by 
him  to  the  other,  and,  notwithftanding, 
fuffer  him  to  continue  in  pofleffion  of  the 
partnerlhip  deed,  ftock  in  trade,  and  ufenfik, 
and  to  alter  and  diipofe  of  the  goods,  and 
receive  the  debts  as  before,  fuch  mortgage 
will  be  fraudulent  in  refpeft  to  third  perfons} 
for,  although  the  mortgagee  being  feifed  per 
my  et  per  touty  will  remove  the  neceflity 
of  an  aftual  delivery ;  yet  the  mortgagor; 
being  permitted  to  aft  after  parting  with  all 
the  intereft,  till  redemption,  renders  the 
con  tr aft  fraudulent,  as  otherwifc  a  door 
would  be  open  to  fraud,  by  a  partner  being 
permitted  to  retain  all  the  badges  of  owncr- 
fhip,  to  deceive  the  reft  of  the  world. 

And  the  conclufioh  of  law  would  be  the 
.  fame,  if  the  mortgage  were  made  to  a  third 
perfon;    for   in    fuch   cafe  the   mortgagee 
ought  to  be  admitted  partner  for  a  moiety. 

But 
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But,  as  has  before  been  oWerved,  the  de- 
fivery  of  peribnal  things  admits  of  feveral  mo* 
difications^  in  refpeft  of  fiidi  things  being  in 
p6fleffion  or  in  aiftion^  prefent  or  remote ; — 
which  circurhftances  furnifh  exceptions  to  the 
general  rule,  by  occafioning  the  ftibftitution 
of  other  circumftances,  in  lieu  of  the  aftual 
deHvery  of  pofleffioo  we  have  above  alluded 
to. 

If  peribnal  things  are  in  the  viHble  pofief^ 
fion  of  the  vendor;,  and  fold  by  him  go 
another,  if  the  vendee  would  have  the 
contra&  to  be  clear  of  the  in^utation  of 
fraud,  a£kual  dcUvery  ought  to  be  inftantly 
made,  unlefs,  in  the  nature  of  the  contract, 
fonnething  intervenes  to  delay  or  prevent 
iuch  delivery* 

■ 

But  peribnal  things  in  aftion  do  not 
^mit  of  any  vifible  pofleflTion  or  adtual 
delivery,  the  vendor  being  himfelf,  in  fuch 
Caies,  pofiefled  only  of  a  right.  The  law, 
therefore,  in  that  cafe,  is  fatisfied  with  every 
thing  being  done  towards  a  delivery,  which 
the  nature  of  the  thing  admits ;  ex.  gratia, 
delivery  of  all  the  documents  by  which  the 
ciuftence  of  the  right  can  be  evinced,  ac- 
companied with  a  transfer  of  the  powers 
ncccflary  to  enforce  the  right.  The  fimplefl: 
(:afe  of  this  kind,  is  the  conditional  transfer 

of 


of  a  debt  on  bond^  which  is  onlf  aflign  A>kl 
in  equity,  and  not  at  law*  The  reafon  why  it 
k  aflignable  in  equity,  is,  becaufe  die 
aflignor  can  fbrnifh  die  affignee  widiall 
means  neceflary  to  reduce  it  into  poflefliDn^ 
by  delivering  the  bond  into  the  hands  of  the 
aflignee  to  prove  the  debt,  which  is  the  cbd/k 
in  adion,  and  by  giving  him  an  authority  to 
fue  in  the  obligee's  name.  On  an  aflignment: 
of  a  bond,  therefore,  the  delivery  of  the 
bond,  accompanied  with  a  power  to  fue,  is 
equivalent,  in  equity,  to  an  adaal  ddiver^ 
on  the  conveyance  of  goods  in  pofleffion  at 
law;  for  all  that  the  nature  of  the  thing 
admits,  is  done  to  dived  the  right  out  of  the 
aflignor,  and  veft  it  in  the  aflignee«  But  if 
the  bond  be  detained  by  the  aflignor,  did 
aflSgnee  will  be  liable  to  the  imputation  of 
fraud  i  becaufe  then  the  debt,  by '  the 
aflignor  continuing  to  hold  the  evidence  t>f  it 
in  his  hand,  remains  in  his  difpofition,  and 
he   may   afllgn  it  over  to  other  perfbns, 

ft 

which  is  the  mifchief  the  ftatuteof  the  5th 
Eliz.  of  which  we  are  now  Ipcaking,  was 
intended  to  remedy. 

• 

Unwinand  Upon  the  fame  principle,    debts   men- 

CooVc'«Bank-  tioned  in  a  fchedule,  though  not  capable  of 
Lavfs,  84.       delivery,    may  likewife  be  afligoed  condi- 
tionally}   but  in  fuch   cafe  notice  to  the 

-  pcrions 
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perfons  indebted^  (eems  to  be  indifpenfablf 
ncceflary  to  proted^  the  aOignce  from  the  im-^ 
putadon  of  fraud  ^ainft  third  perfons>  ia 
cafe  cf  a  fubfcquent  aflignment ;  becaufe, 
tinkis  itich  notice  be  given,  debcs  may  bd 
again  and  again  aflligned,  wichout  the  pofli- 
btlity  of  the  latter  afBgnees  dete£Ung  the 
fraud. 

Peribnal  things^  in  a  remote  fituarion,  fall 
vmier  the  fame  principle ;  thefe  admitting 
no  a£hial  deliverv,  they  pafi  by  delivering 
over  the  means  of  reducing  them  into  poffef- 
fion,  that  being  the  only  delivery  of  which 
diey  are  capable.  VelTels  at  ie^  are  in  this 
predicament :  they  may  be  mortgaged  or  ab- 
ibiutely  ibid,  and  podeflion  tran  sirred  by 
^livery  of  the  muniments  refpcding  them.  • 

Upon  the  fame  principle,  the  property  of-  Eran«  r. 
goods  at  fca  is  held  by  the  pofleffion  of  the  r^^.  ^)u 
bill  of  lading.     A  bill  of  lading,  is  an  ac-:  £^,^^^J;^ 
knowledgment.     under  the    bauds    of  the  ^^^'  ^°'^* 
captam,   that  he  has  received  luch  goodj,  Ball,  i  Term, 
which  he  undertakes  to  deliver  to  the  perfori     ^^'  *'^* 
named  therein.     It  is  affignable  in  its  nature,' 
and  by   delivery  and  indorfement,    with  a 
view  CO  a  mortgage  or  fale  of  the  legal  Inters; ft 
in  the  property,  is  immediately  transfer/ cd 
from*  the  owner  to  the  a0ignee  of  the  con* 

figncc. 
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Hgnee;  and  thcreforf^  if  goods  confjgncd  fx» 
^  generally  are»  bona  fide,  fold  or  mort- 
gaged by  him  whilft  at  Tea,  and  the  bill  of 
lading  indorlcd  and  delivered  M  the  pur- 
chaior  or  mortgagee,  together  with  the  bil] 
pf  lale,  the  vendee  or  mort^igee  Iball  \tcAd 
them  by  virtue  of  the  bill  of  bik^  though  no 
i&uA  poffclTion  be  delivered. 

iJcMarrow  t.  And  as  betwcOL  the  owner  or  vendor  of 
«Tn^,Rep.'  goods  fo  circunaftgoced,  and  the  afligncc  of 
xiinprierc  t,  *^^  confignce,  or  vrndee,  where  the  tranlaftio^ 
Mcj^Tenn  \^  honafidt,  the  bin  of  lading  transfers  the 
prc^rty  abiblutely,  and  in  all  events,  al» 
thpu^,  as  between  the  vendw  and  vendee. 
the  contract,  where  the  delivery  is  at  a 
diftant  place,  is  ambulatory,  and  in  cafe  of 
the  infolvency  of  the  vendee  in  the  meas 
time,  the  vendor  may  ftop  the  goods  in  tran- 
^iu ;  becaule  the  latter  rule  is  founded  upon 
an  equity  arifing  between  the  original  partiesi 
and  which  the  law  has  adopted,  and  does 
not  a0e£t  ehp  rights  of  third  perfons  whq 
have  trulled  lo  the  ind«rfement,  and  on  the 
faith  thereof  advance  their  money,  And 
this  is  conQflcnc  with  the  broad  general 
principle  of  law,  that  wherever  one  of  two 
innocent  perfons  niitft  fuifer  by  the  a^s  of  a 
third,  he  wlw  has  enabled  fuch  perfon  tq 
OCeafion  thelofs,  muftfuftain  it,     Thcrcforei 
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if  a  confignee  of  goo^s  upon  the  fc;j  aflagn 
the  bills  of  lading  io  a  third  pcrfon,  as  ^ 
fecurity  by  way  of  mortgage  of  them,  the 
equitable  as  well  ^s  legal  right  of  fuch  con-^ 
Ijgnor  is  thereby,,  inftaatly  j^nd  completely 
deveftedi  and  th^  ^CGignee  has  a  complete 
title  in  law  and  equityj  which  cannot  be  af- 
fefted  by  the  confignee  whilft  the  goods  are 
in  trarditu. 

And  If  the  affigi^pient  of  goods  op  the  fea 
were  merely  eqyit^ble,  .and  did  not  amount  .  . 

to  a  fufficient  leg^  fale  (as  if  there  were 
merety  an  affignmcnt  and  delivery  of  the  bills 
of  lading,  without  an  indprfement  of  them 
and  dircAiop  to  deliver  thppd  to  the  afligneCi 
of  which  the  caie  of  Brown  zm^ .  ^eatbcote  lAtbiSS* 
fumifhes  an  exswnple)  it  feem3  that  the 
orig;inai  owner  could  not  defeat  the,  a0jgnee> 
although  he  ihoyld  intercept  the  goods  in 
travfttUi  becaufe,  in  fuch  cafe,  bothpi^rties 
would  ftand  merely  upon  equitable  claims, 
and  then  he  ought  to  have  them,  who  has  the 
fuperior  equity;  and  the.  afli^ee,  whofe 
equity  is  a  /pcific  lien  upon  th^c  things, . 
derived  under  the  aflignjnent,  feems,  to  noe, 
to  poflffs  that  character. Sed  qusra^ 

• 

But3  if  the  alllgnee  of  the  vendee,,  or  con-  vidSaiamoni 
%nec  take  riiem  with  notice  tliat  they  arc  not  ^,  'cp^ 

paid  ^74. 


pd\d  foTy  fo  that  the  tranfadion  is  a  fraud 
between  the  vendee  or  configneej  and  the 
aflignee,  to  cheat  the  real  owner  of  his  goods, 
fuch  aflignee  will  then  ftand  in  the  place  o( 
his  afllgnor,  and  be  aifeded  with  the  fame 

£**^^''^-  Arid  if  tliere  be  feveral  bills  of  lading  of 

]bU>  1  term,    '  ° 

vq^  aoi*         different  imports,  that  perfon  who  firft  gets 

poflcflion  of  one  of  them,  by  delivery  of  thd 
owner,  or  lhipper,6r  his  confignee,  by  way  of 
fccurity,  or  as  vendue  of  the  goods,  will  be 
Entitled  to  the  confignracnt,  he  having  the 
firft  legal  right.  And  if  the  holders  of  any 
^ther  of  the  bills  of  lading  firft  get  f)oflefnoh, 
it  may  be  recovered  by  aftion  of  trover  ;•— ' 
becaufc  bare  pofTeflion  conveys  no  title,  ai 
between  perfons  claiming  under  difFerentf 
rights;  in  fuch  cafes,  therefore,  the  only 
queftion  is.  Who  has  the  legal  title  ?  for  the 
perfon  who  firft  obtains  a  right  under  thfli 
legal  title  muft  prevail. 

Yid.Stq>hcn8       But  fuch    fale  woulci  not  avail  againfl 

▼.  Sole  -cited 

1  Aik.'x7o.  '  Creditors  or  fubfequent  purchafbrs  With  pof- 

feffion  delivered,  if  a  vefTcl  or  goods  therein, 
were  in  a  ftate  in  which  they  admitted  of 
being  aftually  delivered  i  and,  therefore,  if 
one  fold  hoys  or  other  vefTels  on  the  river, 
redeemable,    and  the  aflignor  was  left  in 

poftellioA 
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p^flefSon,  aAd  continued  Co  work  them  and 
tecrcifc  a&s  of  ownerfhip  on  board  them  i 
ibch  an  aflignnaent  would  clearly  be  held  to 
be  fraudulent. 

If  aihift  at  Y*a,  after  haviHg  been  foldi  ^•*?*^'^* 

*  o  ^  Matthews, 

wei-e  permitted  to  come  back,  and  go  on  aVcz-aya. 
another  voyage,  it  is  prefumed  that  would  ncy,  Cooked 
idtcr  the  cafe,  and  make  ftlch  fale  fraudu^*  ^^"^^"Pt 
lent 

The  delivery  of  the  key  of  i  wafehoufc^ 
is  a  delivery  of  the  goods  therein  contained^ 
if  from  their  bulk,  they  admit  of  no  other  de- 
liveryi 

And  generally,  if,  in  the  nature  of  the 
traniadtion,  no  delivery  can  •  bfe  made'  of 
goods  fold,  although  the  lame  are  prefcntj 
poflcflion  retained  feems  to  be  no  badge  of 
fraud. 

As  if  one  who  wis  corifiderably  indebted, 
in  order  to  give  one  of  his  creditors  a  pre-  * 
ference,  werd  to  make  an  affignment  to  hift1> 
without  the  privity  of  fuch  creditor,  of  a  part 
of  his  furniture,  or  the  like,  and  an  execu- 
tion were  immediately  afterwards,  and  be- 
fore notice  gi^^en  or  poflcffion  taken,  exe^ 
cuted   againft    him,  and   5«U  his    furniture 

Yot.  I.  D  taken, 


i 
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iaken^  fudh  an  aflignmeilt  wotild,  I  prt!« 
iume»  be  good^  and  the  goods  traiisferred 
thereby  not  (ubjeA  to  the  fubfequent  exe- 
cution i  for^  an  acceptance  is  not  neceflaiy 
to  the  transfer  of  property,  the  law  prefii- 
ming  an  aflent  to  accept  that  which  prima 
fate  imports  a  benefit  to  die  acceptor ;  the 
uie  and  property  in  the  goods  is  therefore  forth* 
with  devefted  out  of  the  aflignor,  and  vefted  in 
the  aflignee ;  and  if  fo,  nothing  can  again 
reyeft  it  in  the  aflignor,  unlefs  it  be  an  aft 
of  the  aflignee^ .  which  will  make  the  cbn- 
traft  fraudulent  as  to  third  perfons :  but  the 
very  nature  of  the  tranfa6tion^  in  the  inftance 
ftated,  precludes  the  po0ibility  of  any 
fraud  being  pra&ifed  on  his  part. 

And  the  fame  principle  would  apply,  if 
the  obje6l:  were  to  fecure  a  future  contingent 
debt,  which  might  or  might  not  arife  ac-^ 
cording  as  circunnftances  turned  out« 

As  if  a  man  were  to  aflign  goods  to  his 
fureties  in  a  recognizance^  entered  into  on 
his  being  appointed  receiver  of  a  lunatic's 
eftate,  that  he  Qiould  account  for  what  he 
might  receive  under  the  orders  of  the  coiKt  > 
it  fhouldfeem  that fuch aflignment  would  be 
good  againft  an  execution  fubfequently  ex<* 
cutcd  upon  them. 

So 
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So  if  art  aflignnieiit  vrete  marie  und^thi^ 
apprdicnfion  of  l^al  dxirefs>  that  arctim^ 
fbuice^  it  is  prdumedi  woiild  remdvd  the  i(n« 
plication  of  fi^ud  troai  pofleflioii  retained  i 
as  if  a  iriaO)  confined  in  a  Q3un^ng«hoii& 
for  debt,  were  to  afli^  a  part  of  his  goods 
to  a  creditor^  as  a  iecurityfor  the  debt,  and  id 
order  io  procure  his  difcharge.  In  fuch  cafej 
the  gctods  being  left  in  the  pofieflion  c^  the 
debtor  for  a  leaionable  time  after  the  afligii^ 
inen^  and  until  proper  imeans  could  bd  taked 
breroore  them,  would  not  make  theaA 
Bg«nn«  fc^duto* 

Another  g^nd^updii  which. cafes  havd 
i>eed  coniidered  as  not  within  the  purview 
of  this  ftatute^  isj  that  bjr  the  ipecifk  words 
of  die  contraft^  poifeflion  waft  not  meant  to. 
follow  immediatel/  thereupon ;  for  the  cir- 
coiiiftance  which  ftains  th^  tranfadion  with 
fiaudy  is  the  falfe  ajiipearande  held  out^  when 
One  diing  is  doiie^  and  an  appearance  per- 
mitted which  imports  tht  ciontrary ;  an  ab« 
fi>hite  unqiialified  transfer  of  the  right  to  the 
vendee^  but  pofleflion  and  ufe  retained  by 
dtt  vendor  widi  no  other  obje&  but  to  de- 
fnxAi  But  there  can  be  no  fraud  where  the 
appearances  :^e<^  with  the  real  ftate  of 
thingi. 
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And  what  was  the  mttinfic  nature  of  thfe 
€oiitra£t»  as  to  thcretaiiimg  or  parting  With 
the  iK^ffeffion^  may  be  made  put  from  the 
deeds  where  the  tranfaftion  is  in  writiag, 
and  where  the  tranlkftion  is  in  pais,  by  fuch . 
parol  evidence  as  can  be  adduced  ibr  the 
purpofe  of  proving  it. 

BucTcnairf/r/.  Theftrongieft  cafe  of  the  former  defcrip« 
PnTSS  tion  is  that  of  Bucknal.  and  Reifion.  There 
sSj.  By  fupcFCargo  of  a  (hip  which  was  to  go  a 

voyage  to  the  Eqft  Indies,  having  (hipped 
on  board  goods  and  comoKdides,  borrowtd 
money  on  bottomry  of  -/f,  and  at  the  fame 
time  made  a  bill  of  fale  of  the  goods  and 
commodities^  and  of  the  produce  and  advan- 
tage thereof  to  A,  in  nature  c^  a  mortgage, 
as  a  fecurky  for  the  money  lent.  The  fliip 
went  her  voyage,  and  thefe  goods  were  fold, 
and  others  bo^ight  with  the  money  ariling 
by  die  fale,  and  thofe  again  inveiled  in  other 
goods,  and  fo  there  had  been  feveral  barters 
and  exchanges  of  feveral  forts  of  goods.  The 
ihip  returned^  and  B  died  at  fea,  or  on  his 
return  home  j  and  it  became  a  queltioQ  be- 
tween a  judgment  creditor  of  jS,  who  g^t 
po&flion  of  thefe  goods,  and  yf,  which  of 
them  fliould  have  the  property.  And  one 
ground  urged  on  the  part  of  the  judgment  cre- 
ditor wasj  that  £'s  keeping  poflefTion  of  the 

goods 
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goods  after  the  fale,  made  it  fratidiilent  and 
void  as  to  creditors.  Sedper  Cowper  Chancel- 
lor^ the  trull  of  thefe  goods  appeared  upon  the 
very  face  of  the  bill  of  fale.  Though  they 
were  fold  to  yf,  yet  he  trufted  B  to  negotiate 
and  fell  them  for  A 's  advantage  j  then  5.'s 
keeping  pofleflion  of  them  was  not  ro  give  a 
falfe  credit  to  him,  but  for  a  particular  pur- 
pofe  agreed  upon  at  the  time  of  fale^ 

Upon  the  fame  principle,  where  houfehold  Ciulogan  v. 
furniture^  which  had  been  fettled  (on  the  Cowpcr^A^a. 
marriage  of  the  owner  with  a  ward  of  the 
court  of  chancery,  and  which  fettlement 
was  approved  by  a  matter)  to  the  ufe  of  the 
owner  for  Iife>  ren\ainder  to  his  lady  for 
life,  remainder  to  the  firft  and  other  fbns  of 
the  marriage  in  ftrid  fettlement,  had  been 
taken  in  execution  by  a  judgment  creditor 
.  for  the  debt  of  the  firft  tenant  for  life;  it  was 
infifted,  in  fupport  of  the  validity  of  the  exe- 
cudon,  that  the  fettlement  itfelf  was  a  fraud, 
and  the  poffcffion  by  the  owner  the  ftrongeft 
evidence  poffible  of  an  intention  to  deceive 
creditors.  But  Lord  Mansfieldy  in  giving 
judgment,  at  the  fame  time  that  he  admitted 
that  the  ftatute  of  the  1 3th  Elizabeth  could 
not  be  too  liberally  conftrued,  or  be  too 
much  extended  in  fiippreflion  of  fraud,, 
ebferved,  that  fuch  conftruftion  was  not  to 

D3  ^  be 
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'be  made  in  fuppoit  of  creditors^  as  would 
make  third  perfons  fufierers.  Therefore  th^ 
ftatute  did  not  militate  againft  any  tranf- 
aftion  honafide^  and  where  there  was  no  ima^ 
ginatm  ef  fraud -,  and  fo  was  the  cQmmoif . 
law.  The  queftion  therefore  in  every  cafe 
was,  whether  the  aft  done  w^s  a  ^(md  fide 
tranfaftion^  or  whether  it  was  a  trick  and 
contrivance  to  defeat  creditors.  An  argu* 
ment  had  been  drawp  from  the  pofleflioji^  as 
a  ftrong'circumftance  of  &aud  \  but  it  did  not 
hold  in  this  cafe^  for  it  was  a  part  of  the  truff, 
(Hat  the  goods  flioyld  continue  in  (he  hqufe, 

•  -kinfon  n>.        Again,  wherc  A,  by  indenture,  bargained 

Item  Rep!*  ^'^^  ^^'^  ^  *^P  ^^  ^^^>  ^^^  affigned  the  grand 
<^*  bill  of  fale  thereof  to  5,  for  fecuring  the 

fum  of  looo/.  already  advanced  by  B  to  A^ 
and  for  fecuring  fuch  fjuther  fums  as  B 
fliould  advance  J  fubjcft  to  a  frovtfo^  on  con^ 
dition  therein  contained  for  redemption  pn 
payment  by  A  on  demand  by  5,  of  the 
money  then  advanced,  or  which  Ihould 
thereafter  be  advanced,  together  with 
lawful  interefl.  This  indenture  alfo  con- 
tamed  a  covenant,  that  A  Ihould,  immediately 
^fter  the  execution  of  it,  caufe  the  fhip  to 
As  to  this,  beinfured,  and  pay  the  premium,  ^c.  And 
i'cp.  594»^595-  ^^^^^  ^^^  thereby  agreed,  that,  until  default 

in  payment  fhould  be  made,  it  fliould  be 

lawful 
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•  « 

lawfol  for  A  to  hold  the  fhip^  and  take  the 
profits  for  his  own  ufe  and  benefit.  It  ap- 
peared  alfo^  that  the  grand  bill  of  fale  was 
delivered  to  B^  on  the  execution  of  the  deed. 
Inlurance  was  afterwards  made  by  A  on  the 
fhipi  and  a  memorandum  made  on  the  back 
of  the  policy^  and  figned  by  all  the  under-* 
writers^  that  the  ihip>  having  been  fold  t# 
Bj  the  infurers  of  the  policy  did  thereby  conr 
ient  and  agree^  that  he  ihould  be  entided  to 
the  infurance^  the  fhip  having  become  his 
property.  A  having  become  a  bankrupt, 
e  queftion  arofe  between  his  alDgnces  and 
B^  which  of  them  ihould  be  intitled  to  thi$ 
property.  And,  on  the  behalf  of  theaffignees, 
ic  was  conxtxAei^  that  this  was  a  fraudulent 
conveyance,  within  the  flatute  of  the  13th 
EUzaieib ;  and  one  ground  urged  to  fupport 
that  proportion  was,  that  the  conveyance  was 
made  for  the  purpofe  of  fccuring  not  pnly 
the  money  which  was  then  advanced,  but 
aUb  aU  fubfequent  iums  which  might  be  ad- 
vanced ;  and  that  it  was  in  the  power  of  the 
mortgagee,  under  this  fccurity,  to  continue 
the  pofleffion,  and  his  dealing  with  the  mort- 
gagor  down  to  the  time  of  the  bankruptcy. 
This  therefore  had  a  nccei&ry  tendency  tp 
give  a  credit,  and  to  defraud  creditors 
who  relied  on  the  flourifhing  appearance  of 
"the  traders  and  an  attempt  wa$  m^de  to 

P  4  tak^ 
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tsiid  this  cafe  oot  of  the  general  priQcipIc^ 
rcfpcftirig  the  delivery  of  things  at  fea ;  u^ 
on  the  ground,  that  the  delivery  of  the  bill  of 
fale  would  only  be  confidered  as,  a  fymboli-r 
cal  delivery  of  the  fhip,   wher^  it  was  fo 
intended  j  but  that,  in  this  cafe,  it  could  not 
amount  to  a  delivery  of  the  fhip  itfelf,.  be-? 
caufc  fuch  a^i  implication  was  exprcfsly  rer 
butted   by  the  terms  of  the  cpntradt,    the 
plaintiff  not  being  entitled  to  the  pofTefCon, 
till  after  the  rnortgagoj  h^d  refufcd  to  pay 
the  (noTtgage  money :  but  it  was  held^  that 
a  delivery  of  the  grand  bill  of   fale  wa$ 
a  fufHci,ent  transfer  of  the  property  tct  S. 

It  is  obfervable  upon  this  cafe,  that  th« 
queflion  arofe  between  the  conditional  venT 
dee  and  the  affignees  of  the  vendor  und^r  ai 
ftatute  of  bankruptcy,  who,  as  we  fhall  fee 
hereafter,  are  bpurid  by  the  fame  equity  as 
^ffefts  the  bankrupt  h^mfelf ;  but  I  appre- 
hend the  cafe  would  have  been  the  fame,  had 
the  difpute  arifen  between  fuch  vendee  and 
a  judgment  creditor,  or  any  other  claimant, 

Bamford  •?%  »    And  this  point  was  ultimately  fettled  ip 

a  Term,  Rep.  thecafe  oi Batnford  ZTid  BaroH.    There  goods 

iNote  et  vU  ^^^^  afligned  by  the  owner  to  two  perfons, 

ex  partem  for  the  benefit  of  fuch  of  his  creditors  as 

}Atk,477.  would  fign  a  deed  of cqniprorpife  by  a  cer- 
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tsundme ;  notice  whereof  had  been  publifhed 
in  the  county  papers.  And.  it  was  agreed^ 
that  the  owner  fliould  continue  in  pofleffioii 
for  a  given  time^  he  accounting  for  the  pro^ 
fits  in  the  mean  time  to  the  truftees.  H« 
accordingly  continued  in  the  yifible  pof- 
fcffiQn  of  the  gQod$  after  the  aflignmenti 
and  the  fame  were  taken  in  execution  at  the 
fuit  of  a  creditor:  and  the  queftion  was» 
whether  this  conveyance  was  fraudulent  vn« 
dcr  the  circumfts^ncesj  by  virtue  of  the  ila«- 
tute  of  the  13th  EJiz^  c,  5^  and  confequcntly 
yoid. 

And  the  opinion  of  all  the  judges  was  Ibi4t 
takei^  and  they  were  unanitnoufly  of  opi** 
iiion,  that  it  was;  and  they  laid  down  the 
Allowing  as  a  general  principle^  vix.  that 
unleis  pofleffion  accompanied  and  followed 
the  deedj  it  was  fraudulent  and  void.    That 
if  there  were  nothing  but  the  abfolute  con* 
ve;rance  without  the  pofieflionji  that^  in  point 
pf  Jawj  was  fraudulent  1  not  only  evidence  of     * 
^ud,  but  fuch  a  circumftance  as  fcr/e  made 
the  tranfadtion   fraudulent  -,   butj   although . 
the  vendor  continued  in  the  poileflion,  it  was 
pot  fraudulent^   if  the  want  of  immediat^e 
|)ofi(fl]Qn  were  gonfifteqt  with  the  deed.    As 
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Sfl  the  eafes  of  JBi^ibM/ and  Rrijhny  Giddgdu 

-  As  €0  the  inftancesi  in  which  the  nature  of 
the  tranfaftion  has  been  permitted  to  be 
made  out  by  parol  evidence^  they  are  nioit 
rare^  l>ut  ftand  neverthel^fi  upon  aythc^ty 
not  le&  rdpedable. 

Cole,  V.  The  firft  inftance  I  meet  w|th  iS|^  a  reSo^ 

?i!!Raym.     Iwtion  in  the  cafe  of  Cok  and  Davies  j   that 
1H^  if  goods  belonging  to  A^  were  feized  upon  a 

fieri  facias y  and  fold  to  By  bona  fide  upon  va- 
luable  cQnfideration,  though  B  permitted 
A  to  have  the  goods  in  his  po0effionj  upon 
condition  that  A  fhould  pay  to  B  the  moneys 
as  he  fhould  raife  it  by  fale  of  the  goods ; 
this  would  iiot  make  tjie  execution  fraudq-* 
lent, 

Meggott  V.  And  where  a  tenant^  having  changed  hi* 
i!rRaym,a86.  trade,  from  that  of  a  viftualler  to  the  trade 
•of  an  inn-keeper,  and,  having  occafion  for 
4ttore  furniture,  borrowed  money  of  his 
landlord,  to  buy  goods  to  furnifh  his  houfe ; 
and  for  fecurity  of  the  money  made  a  lale  of 
the  goods  to  his  landlord,  but  kept  the  pof- 
feflion  of  them :  it  was  held  by  HoUy  Chief 
Juftice,  that,  although,  if  thefe  goods  had 
J>een    afligncd   to  any  other    creditor,   the 

5  keeping 
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Icetping  the  pofleflion  of  them  had  made  the 
jbill  of  (ale  fraudulent  as  to  the  other  credi* 
tors  i  yet,  fince  fuch  was  the  original  agree- 
ment^  and  that  honeftly  and  really  made  for 
Securing  the  money  of  the  landlord^  which 
^e  had  lent  to  the  tenant  for  this  purpofc, 
the  agreement  was  good  and  honeft. 

If  perfi>nal  things  be  fixed  tp  the  freehold, 
fhcy  will  be  confidered  in  la^r  as  part  of  it^ 
whiJe  they  continue  in  that  ftate, 

Thus^  where  a  brewer,  having  borrowed  %aii  v.  -^ 
fnoney,  as  a  lecunty,  conveyed  and  adigoicd  i  Atk.  x  v^. 
)iis    dwelling  houfc,  and    brcw-houfe,  and  ^Jt^u.  e» part9 
all  the  copper  and  utenfils  in  trade  belong-  ^^^5^' 
ing  thereto^  by  way  of  mortgage,  fybjcft  to 
redemption,    and    afterwards  continued  in . 
pofleffion ;  it  was  held,  on  a  qiieftion  between 

* 

the  firft  mor^agee^  and  the  fubfequent 
xnof^a^ees  and  creditors^  as  to  the  validity 
of  the  firft  mortgage,  which  was  difputed 
upon  the  ground  of  its  being  fraudulent,  by 
reaibn  of  the  poilefTipn  being  retained  by  the 
mortgagor  \  that  the  firft  mortgagee  had  a 
lien  upon  th^:  ptei^fils  ^ed,  no  perfon  having 
a  tide  to  remove  them  until  the  mortgage 
was  fiitisfied*  And  it  was  compared  to  trees 
on  lands  leafed,  which  neither  the  leflbr  nor 
fny  other  ca|i  cut  down  durjng  the  term 

Jeafed  \ 
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lealed ;  bccaule  they  are  confidered  as  petit 
of  the  leafe  hot  excepted  thereout.  And  if 
ir  were  otherwife,  great  inconvenience 
would  follow ;  as  the  leflbr  of  a  brewhoufe> 
or  of  any  manufadtory^  with  his  own  fixtures^ 
would  be  liable  to  be  ftripped.  of  them^  to 
fatisfy  the  debts  of  the  lefTee* 

•t  Jac.  24.  Wc   come  now   to  the  confideration  of 

^  *'•  the  ftatute  of  the  aift  James  the  firft. 

That  ftatute,  (cftion  eleven,  the  preamble 
of  which  fe£Uon  is  by  iniftake  connected 
with  the  latter  part  of  fe£tion  ten,  and  is  in 
thefe  words;  ^'  for  that  it  oftea  falls  out 
"  that  many  pcrfons,  before  they  become 
''  bankrupts,  do  convey  their  goods  to  other 
^^  men  upoo  good  confideration,  yet  dill  do 
**  keep  the  fame,  and  are  reputed  the  own- 
*^  ers  thereof,  anddilpofc  of  the  fame  as  tl^^ir 
*^  own;  enadtsthat,  if  at  any  time  thereafter, 
*^  any  perfon  or  perfons  Ihall  become  bank- 
**  rupt,  and  at  fuch  time  as  they  fhall  fo 
become  bankrupt,  (hall  by  confent  and 
permiffion  of  the  true  owner  znd  proprie- 
tary, have  in  their  pofleffion,  order,  and 
difpofition,  any  goods  or  chattels,  whereof 
they  fhall  be  reputed  owners,  and  take 
upon  them  the  fale,  alteration,  and  difpo- 
f^  fition,  as  owners ;  that,  in  every  fuch  cafc, 

4    .  '!  *^ 


U 
€€ 
i€ 
€€ 
€€ 


(    45    J 

*^  the  iaid  Commi(rioncrs3  or  the  greater  part 
^'  of  thetn>  Ihall  have  power  fx>  fell  and  dif- 
*<  pofe  of  die  fame,  to  and  for  the  benefitpf 
*^  the  creditors,  which  Ihall  feek  relief  by 
^*  the  laid  commifiion,  as  fully  as  any  other 
5*  cftateof  the  bankrupt." 

Upon  tliis  daufe  feveral  queftionshavo 
axifeiu 

Firft,  whether  it  applies  to  condidooal 
conveyances. 

Secondly,  on  the  extent  of  this  daufe,  as 
Xo  the  nature  of  the  things  therein  compriied. 

With  regard  to  the  firft  queftion,  it  has  'W-  Ry«n  «• 
Iseen  decided,  that  this  ilatute  coti^prehends  z  vcz.  34t. 
mortgages,    or    conditional  difpofitions  or 
conveyances  of  goods  and  chattels,  and  that 
upon  the  following  principles,  applicable  to^ 
the  conftrudion  of  thi^  fl^atuce*    Firft,  the 
aim  and  intent  of  the  legiflacure  wa3,  that 
an   equal  .diftribution  of  the  efF^fts  of  the 
bankrupt  among  his   creditors,    fhould  be 
obtained  as  far  as  poITibl.e.      Secondly,  that 
to  attain  that  end^  the  ads  of  parliament 
ibotild  be  conilrued  beneficially  for  the  ge« 
neral  creditors  pnder  the  commiffion ;  there- 
fore  it  is,  in  an  unufual  manner  different  from 

moil 
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m6&  ada  ot  parliament^  dhaftedi  that  all 
thefe  ftatutes  and  laws  (hall  be  largely  and 
beneficially  conftnied  for  the  creditors  iii 
general^  under  the  commilfion;  Thiodtyi 
it  appeals  die  gmeral  view  and  intent  of  tke 
provifion  now  under  confideration,  was  tcf- 
prevent  traders  front  gaining  a  delufivc 
c^dit  by  a  falfe  apipearance  of  fubltante^  to 
mifl^ad  thofc  who  would  deal  with  thenu 
Fourthly,  the  legiflature  judged  they  might 
do  thisi  by  fubjefting  all  the  godds  of  the 
bankrupt,  though  conveyed  to  others,  to 
the  general  creditors  under  the  commiflion ; 
becaiifc,  where  the  vendee  or  affignoe  leaves 
fuch  goods  in  pofleffion  of  the  bankrupt  as 
owner,  he  confides  as  much  in  the  general 
credit  of  the  bankrupt  as  that  creditor,  who 
has  only  taken  his  bond  or  note;  it  is  in 
fuch  cafe  put  in  the  power  of  the  bankrupt, 
to  fell  the  goods  the  next  day ;  and  the  fbr- 
iiner  aftignce  tould  onjy  have  a  perfonal  re- 
medy agaittft  the  bankrupt*  All  thefe 
grounds  hold  in  cafe  of  a  mortgage,  as  well 
as  that  of  an  abfolute  fale ;  and  a  contrary 
conftruftion  would  overturn  this  part  of  the 
ftatute,  and  reftrain  it  to  abfolute  fales; 
traders  then,  inftead  of  abfolute  fales,  would 
make  fuch  mortgages,  and  there  would  be 
greater  opportunity,  for  traders  might  mort- 
gage over  and  over  again. 

The 
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The  prinapal  thing  whicli  cauicd  a  doube^ 
fls  to  the  applicabili^  erf  this  ftatutc  to  the 
cafts  of  conditional  falesj  arofe  from  the 
words  m  the  claufe^  ^^  by  confent  of  the  true 
owner  or  proprietor  i*  but  it  has  been  hdd^ 
that  they  are  put  in  oppofition  to  a  falfe  or 
Iceming  ownerlhipi  and  that^  therefore^  a 
mortgage,  who^  we  have  feen^  is  in  truth  thtf 
owner  of  the  property  at  lawj  though  fub^ 
je£t  CO  redemption^  may  be  (aid  to  be  the 
true  ovraer  and  proprietor* 

Secondly^  as  to  the  extent  of  this  clauife^ 
in  refpefb  of  the  naturcf  of"  the  things  there- 
in comprifed. 

In  this  Wcw  of  the  ftatute  fbme  <^ou^ 
was  entertained^  whether  cbofes  in  aSlign  were 
included  under  the  words  ^'  goods  and  chat- 
tels. 

This  doubt  was  grounded  on  the  legal 
notion  in  rcfpeft  of  things  in  aftion,  that 
rhey  were  not  gran  table  as  things  in  pof- 
feffion ;  but  this  reafoning  is  now  exploded, 
and  a  bond  debt  is  now  clearly  held  to  be 
t  chattelj  although  Ibme  doubt  was  for- 
merly made  as  to  this,  for,  that  in  a  grant 
of  all  goods  and  chattels^  a  bond  debt  would 
not  pals  i  but  the  caufe  of  that  was,  not  be- 

caufe 
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Cfttlie  ji  bond  Was  not  in  its  nature  a  chattel^ 
but  becaufe  the  queftion  arofe  on  a  grant 
or  affignnnent>  or  bargain  and  fale^  thefe 
not  being  fuch  goods  and  chattels  as  would 
pals  by  fuch  affignnient  or  conveyance:  but 
this  reafoning  does  not  extend  to  an  aft  of 
parliament^  which  may  pafs  anything;  and, 
accordingly,  it  is  held  that,  irt  an  aft  of 
parliament,  goods  and  chattels  take  in  fbings 
in  aSHon.  And,  if  goods  and  chattels  com- 
prehend things  in  aftion  on  the  Conftruftioii 
of  any  aft  of  parliament,  ,it  ought  in  this; 
fcr,  otherwifc>  the  owner  might  afflgn  with- 
out notice  to  others,  and  fo  have  the  order 
and  difpofition  within  the  meaning  of  the 
claufe  now  jn  difcufllon,  and  yet  efcape  out 
of  the  purview  of  it.  And  fuch  conflruc- 
tion  is  not  only  inforced  by  the  firft  claufe 
of  this  ftatute,  which  direfts,  that  the  moft 
beneficial  conftruAion  for  creditors  under* 
the  commifTion  ihould  be  made ;  but  ftrongly 
warranted  by  the  claufe  immediately  pre- 
ceding, relating  to  bankrupts,  who  by  fraud 
make  themfelves  accountant  to  the  king,  to 
defeat  their  private  creditors,  in  which  goods, 
chattels,  debts,  and  other  cftatc  of  the 
bankrupt,  are  exprefsly  mentioned;  and 
which  plainly  Ihews,  that  the  words,  goods 
gnd  chattels^  as  ufed  la  this  aft,  take  in  aU 
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kinds  6(  property  of  the  bankrupt,  whether 
in  poflef&on  or  aftion  onlf  • 

And  it  IS  material  here  to  obferVe,  that 
there  is  afbiking  diftin&ion  between  the 
plan  of  the  ftatute  of  the  1 3th  of  Eliz»  and 
the  plan  of  this  f^atute  of  the  1 9th  of  Jac.  I^ 
there  being  an  exprefs  provifo  in  the  former, 
that  it  (hall  not  invalidate  any  tranfa^ioii 
which  is  for  a  good  confideration  and  hna 
JUe;  but  the  latter^  fuppofmg  the  conveyance 
to  be  on  good  confideration^  and  the  party^ 
to  be  an  honeft  creditor  or  mortgagee,  yet 
not  ^ving  him  any  preference  to  other  credi- 
torSj  becaufe  he  has  not  given  notice  to  the 
creditors,  by  having  that  delivery  made  to 
which  he  was  intided.     In  fuck  cafe,  there- 
fore, the  reputed  ownerfhip  he  thereby  ^ves 
to  the  bankrupt,  is  made,  by  this  ftatute,  the 
real  ownerfhip  in  him  (the  bankrupt)  for 
the  benefit  of  his  creditors!  in  which  relpeft 
the  ftatute  operates  in  the  fame  manner  as 
the  rcgiflering  afts,    whereby    the  perfofi 
omitting  to  regifter,  lofes  the  benefit  of  the 
conveyance   by  not  giving  notice,   arifing 
from  his  own  plain  negleft.    The  vendee, 
whether  abfblute  or  conditional,  is  not,  un- 
der the  flatute  of  James,  to  fuflfer  the  ven- 
dor, who  has  made  the  conveyance,  to  con- 
tinue in  the  pofleffion  thefe  defcribedi  which 
dire&ion  in  this  aft  of  parliament  is  as  ne- 
Voi,.  I.  lEr  ccffary 
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celTary  to  be  followed  as  the  direfUons  io  cafes 
Supri.  ofthcregiftcringafts.  And  accordingly  Lord 

Cowper,  indclivcring  hisjudgmentinthccafeof 
-  Buckndl  and  Roijion^  obfcrvcd,  that,  i  n  the  cafe 
of  a  bankrupt,  fuch  keeping  pofleffion  after  a 
fale,  as  was  then  in  queftion  and  held  valid, 
would  have  made  the  fale  void  againft  cre- 
ditors. Which  diftinftion  was  affirmed  by 
the  judges  and  chancellor  in  the  cafe  of 
Supra.     .  '    RyaU  2Lnd  Rowles. 

I  come  now  to  the  feccmd  fubjeft  under 
the  prefent  head  of,enquiry,  viz,  the  appli- 
cability of  the  cafes,  and  reafoning  upon  the 
retaining  poiTeffion  of  perfonal  things  after  a 
Condidonal  fale,  to  the  inftance  of  pofleffion 
retained  of  the  title-deeds  after  a  like  lale  of 

« 

real  things* 

And,  in  refped  to  this  queftion,  it^  is 
material  to  obferve,  in  the  firft  place,  that 
the  ftatutc  of  the  27th  Eiiz.  c.  ^  confifts  of 
a  variety  of  claufcs  direfted  to  different  pur- 
pofes,  of  which  the  firft  claufe  only  is  mate- 
rial  to  the  point  in  difcuffion*  This  claufe 
provides,  "  that  every  conveyance,  charge, 
incumbrance,  and  limitation,  of  ufc  or  ufcs 
of,  in,  or  out  of  any  lands,  tenements,  or 
hereditaments,  made  to  defraud  any  pur- 
chafer  of  die  fame,  in  fee,  in  tail,  for  life,  or 
years,  fhall,  as  againft  fuch  purchafer  only, 
and  every  other  pcrfon   lawfully   claiming 

from 
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from,  by,  or  under  him,  be  utterly  void, 
the  faid  purchafer  having  obtained  the  fame 
for  money,  or  fome  other  good  confidera- 
tion/'  ^ 

This  claule,  in  the  frame  of  it,  fubftan* 
dally  purfues  the  firfl:  claufe  in  the  ftatute  of 
the  13th  Eli%.  c.  Si  only  ordaining  and 
cnading,  that  conveyances,  made  for 
fraudulent  purpofes,  (hall  be  void  in 
rdped  of  third  perfbns,  without  pointing 
out  any  particular  circumftances,  which  ihall 
be  deemed  fraudulent.  Therefore,  under 
this  ilatute,  as  under  the  other,  the  queftion 
of  what  fliaU  be  fraudulent  or  not,  within 
this  ciaufi^  is  le&  to  conftru&ion  of  law  upon 
the  fads. 

By  conftruftion  of  law  on  the  13th  ofEIiz. 
we  have  feen,  that  the  retaining  poi&lBon  of 
pcrlbnal  things,  contrary  to  the  import  of  a 
written  contraft,  by  which  the  intereft 
therein  is  parted  with,  abfolutely  or  condi- 
tionally, is  fraudulent. — ^Why  ? — Becaufe, 
the  fubfifting  contrad  and  the  appearance  are 
at  variance  1  the  grcateft  badge  of  ownerfliipi 
the  poileffion,  being  there  where  the  fubftance 
is  not  to  be  found.  The  retaining  of  tide* 
deeds,  afoer  a  conditional  fale  or  mortgage  of 
the  eftates  to  which  they  relate,  has  the  fame 
effeft. 

E2  The 
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The  ^de-deeds  are  as  to  real  things,  what 
the  poflellion  is  as  to  peHbnal  things }  and  no 
man  can>  by  the  utmoft  prudence,  defend 
himfetf  from  impolidon  in  real  contrads, 
untels  he  is  Tecure  in  taking  the  ride-deeds ; 
then  the  mifcbief  afTmnilates ;  fo  by  analc^ 
ought  the  legal  conclufion*  We  are  to 
Ttco]lc6t,  that,  in  the  cafes  of  perfonal  pro- 
perty, the  foundation  upon  which  the  prior 
contra£l:  is  void,  is  not  upon  the  ground 
dial,  as  between  the  parries,  delivery  of  pof- 
feflion  is  of  the  eflcnce  of  the  contract ;  if 
that  were  the  ground,  the  pinciple  would 
not  apply  to  real  eftates,  becaufe  the  contrad 
refpeding  them  is  cffe^d  by  the  operarion 
of  the  ftatute  of  ufes,  which  changes  die 
ownerlhip  by  a  transfer  of  the  poflefllon  in 
lawi  without  any  a£tual  change  of  polTefllon; 
but  the  principle  being  indepcndanc  of 
the  form  of  contrafting,  and  applying 
merely  to  the  eficft  of  a  contraft,  where 
this  circumftance  is  neglected  or  omitted,  on 
third  perlbns,  it  is  fimply  a  queftion,  as  to 
the  avoidance  of  a  contraft  formal  and  valid, 
as  between  the  parties,  though  vicious  and 
fraudulent  as  to  third  perlbns. 

The  cafe  of  Stme  and  Gruhbamy  though 

~  *''    ;  upon  a  leale,  contains  Ibme  obferva. 

3f  Sir  EdvB.  Coke,  which  appear,  to  me, 

a  great  way  in  fupport  of  die  propofi- 

tion. 
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tion»  ibai  to  fuffer  deeds  to  be  retained  injuch 
€afe$  is  fraudulent. 

In  that  cafe  one  had  made  a  gift  of  all  goods  Stone  v. 
vA  chattels,  real  and  perfonalj  remaining  aBuiftTaj. 
and  being  about  his  capital  mefluage,   or 
ellewhere,  within  the  realm  oi  England  \  and 
a  Icafc  for  a  year    (part  of  the  grantor's 
property)  having  been  held  to  pafs  by  thefe 
words,    it  was  then  movedj   that  notwith- 
/Unding  this  gift  fo  made^  yet  th^  Qwner  ftill 
continued  the  pofleflion,    and    fo    it    was 
fraudulent.    And,  as  to  this^  Coke  faid^  if  a 
ipan  do  mortgage  his  land,   and  yet  flill 
continues  his    poflfeflion,     no    dilTeifin    is 
wrought  by  this;  if  it  were  an  abfblute  con- 
veyance,   and  a  continuance   in  pofTefTion 
afterwards,  this  ihould  be  adjudged,  in  law, 
to  be  fraudulent,  for  this  hath  the  face  of 
fraud ;  bqt  otherwife  it  is,  as  it  |s  h^re,  in 
this  cafe,    where  the  conveyance  was  only 
conditional,    as  upon  payment  of  money, 
there  the  intercft  does  not  pafs  abfolutely, 
but  upon  a  future  condition  ;  for  the  gift 
was  before  upon  condition  of  the  payment  of 
fuch  a  fum  by  the  owner.     As  to  the  fraud, 
dxdojus  verfatur  in  univerjalibus ;  but  when  the 
conveyance  is  conditional,    contiquaiice  in 
pofleflion  after  this  fhall  not,  in  the  judg- 
ment of  the  law,  be  faid  to  be  fraudulent, 
and  this  is  very  clear  j  and  the  whole  court 
^grcea  therein.    It  was  then  demanded  (by 

E  3  reafoa 
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lealon  of  an  objeftion  made)  in  whofe 
oiftody  the  leafe  was,  after  the  gift  ?  It  was 
aniweredj  and  fo  proved,  that  the  fame  was 
always  after  in  the  cuftody  of  him  to  whom 
the  gift  was  made :  Coke.  Jf  the  fame  had 
^erwards  conlinued  in  the  cuftody  of  him  who 
made  the  gift^  it  would  have  been  clearly 
fraudulent.  ^ 

It  is  remarkable,  upon  this  cafe,  that  Coke^ 
when  (peaking  upon  fuch  circumftances  as 
are  fraudulent  in  the  above  cafes,  makes  his- 
obfervationsi  indifcriminately,  upon  a  mort- 
gage of  land,  and  a  mortgage  of  a  leafe  ^  and 
as  his  obfervations  upon  an  abfolutc  or  con- 
ditional iaie  of  lands  are  applicable  to  a  leafe, 
jb  feem  his  obfervations  upon  retaining  a  leafe, 
after  a  mortgage,  to  be,  to  the  retaining  the 
title-deeds  to  freehold  lands  after  a  fale.     A 

4 

term  for  years  is  held  by  a  leafe,  a  fee  fimple 
is  held  by  the  title  deeds.  The  pofleifion  of  the 
deeds  is,  in  both  cafes,  the  evidence  of  the  title. 
Thtfuffering  the  retention  of  the  title-deeds  in 
both  cafes,  when  the  ownerlhip  is  incum- 
bered or  charged,  enables  the  hanging  out 
felfe  colours  j  it,  therefore,  is  fraudulent  in 
refpeft.  of  thofc  who  are  drawn  in  by  falfc 
appearances. 

But 
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But  there  is  one  ftriking  diftm£Hon  be« 

twcen  the  cafe  6f  goodsj  and  that  of.  title* 

deeds,  left  in  pofleflion  of  the  owner,  after 

an  abiblute  or  conditional  iale ;  ariHng  from 

the  circuinftance,   that  in  the  former  cafe 

fiich  pofleflion  can  never  be  retained^  but 

with  die  knowledge  of  the  vendee ;  whereas 

in  the  latter  cafe  many  inftances  may  occur, 

in  which  there  may  be  every  reafon  for  the 

vendee  to  prefume,  that  the  title-deeds  were 

not  in  the  pofleflion  of  the  vendor.    This 

circumftance  will  neceflTarily  induce  an  ex* 

cepdon  of  all  fuch  cafes  (amongfl:  others) 

in  which  the  perfon  from  whom  an  eftate 

mmrcs  is  to  be  prefumed,  from  the  nature  of 

hisinrereftj  not  to  pofiefs  the  title-deeds  to 

the  eftate  out  of  which  his  intereft  arifes. 

Therefore,  if  the  mortgage  be  of  a  rever- 
fion,  there  is  no  reafon  to  poftpone  the 
mortgage  upon  the  mere  abftradt  fad  of  his 
not  having  required  or  procured  the  title- 
deeds  and  wridngs  -,  becaufe  in  fuch  cafes, 
the  dde-deeds  and  wridngs  do  not  properly 
belcMig  to  the  rever fioner,  nor  has  he,  generally 
fpeaking,  any  means  by  which  he  can  pro- 
cure them,,  if  refiifed  by  the  tenant  for  life, 
or  pofleflbr  of  the  particular  eftate. 

E4  The 
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Touric  Vf  This  qu^on  was  agitated  in  equitjTj  be* 

ft  Brown  Rep.  fore  Lord  Tburlow,  in  the  cafe  of  "tourh 
^^**°'  ^^^*  .  againft  jRMd,  which  was  as  follows,  R  be- 
ing) as  fuppofedj  entitled  under  the  will  of 
his  father  to  a  remainder  in  fee  (but  in  faft 
only  to  a  remainder  intail)  expeSant  on  tpe 
death  of  bis  mother,  in  certain  freehold  ellates, 
conveyed  his  reverfion  and  remainder^  ex- 
peftant  on  the  d^th  of  his  mother,  to  ^  in 
fee,  by  way  of  mortgage.  At  the  tiaie  of 
making  the  mortgage,  the  deeds  and  wri- 
tings were  in  the  hands  of  a  collateral  relationj 
but  jfs  attorney  was  informed  by  the  mort- 
gagor, that  they  were  in  the  pofieflion  of  the 
mother,  who  would  not  confent  to  part  with 
them,  fhe  being  then  in  poiTellion  of  the 
eftate  as  tenant  for  life,  whiph  ihe  CQntifiued 
until  the  time  of  her  death.  Immediately 
after  her  deceafe^  ^  's  attorney  applied  to  R, 
fi)r  the  pofieflion  of  the  tide- deeds,  to  which 
R*s  gener^  anfwer  was,  that  he  would  fend 
them  in  a  day  or  two,  or  to  that  efiedb, 
Shordy  afterwards,  R,  being  then  tenant  in 
tail  in  pofiefliop  (but  fuppofing  himfelf  te- 
nant in  fee  of  the  above  eftate,  and  being  alio 
pofiefied  of  a  leafehold  eftate)  mortgaged 
bodieftates  to  T.  At  the  time  when  the 
latter  mortgage  was  made,  all  the  title-deeds, 
relating  to  the  cftates,  were  delivered  to  Ts 
attorney,  and  continued  in  T's  poflei&on. 
$  Some 
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Sometime  afterwards^  ?* filed  his  bill  to  fore* 
dofe  the  mortgaged  premifes>  and  among 
other  things,  charged  that  A  ought  not  to 
have  permitted  the  titki-deeds  and  writings 
to  have  remained  in  the  hands  of  Ry  that  he 
Icjfc  them  in  his  hands  for  the  purpofe  of  en- 
abling him  to  raife  more  money  on  the  iecu** 
rity  of  the  premifes^  and  that  the  fame  was 
a  fraud  on  ^^  and  that  therefore  A  ought  to 
b«  compelled  to  redeem  ^'s  mortgage,  or 
ought  to  be  debarred  pf  any  intereft,  which 
he  ipight  have  in  the  premjfes,  till  ST 's  mort- 
gage (hould  be  fatisfied.  It  was  contended 
on  the  part  of  7*,  that,  where  a  prior  mort- 
gagee leaves  the  title-deeds  in  the  poircflion 
oiHtit  mortgagor,  it  is  a  fi-aud  upon  the  fe- 
cond  mor^gee,  as  he  is  induced,  by  the  title 
appearing  on  the  deeds,  to  lend  his  money ; 
that  the  fecond  mortgagee  therefore  having 
the  deeds  ihould  be  preferred.  But  Lord 
Tbnrlowy  Chan,  faid,  that  he  did  not  conceive 
diat  a  firft  mortgagee,  not  taking  the  deeds^ 
was  aUne  fufficient  to  poftpone  h' m ;  if  it  were 
foy  there  could  be  no  fuch  thing  as  a  mort- 
gage of  a  reverfion*  In  that  caje,  the  deed 
being  in  the  hands  of  tenant  for  life,  is  not 
fufficient  to  turn  him  round.  The  firft  cafes 
where  the  prior  mortgage  was  poftponed, 
were  cafes  of  fraud,  then  the  fame  was  done 
)a  cafes  of  grofs  negligence.    Here  was  no 

laches^ 
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laches ;  the  mortgagee  could  not  compel  the 
tenant  for  life  to  give  up  the  deeds :  though 
a  dowrefsj  upon  a  confirmation  of  her  title, 
mig^t  be  compelled,  the  tenant  for  life  could 
not>  although,  after  her  deceafe^  he  might 
have  filed  a  bill.  But  that  was  not  fuf- 
ficient  to  charge  the  mortgagee. 

The  reafoning  of  Lord  Tburiow  on  this 

cafe,  appears  to  me  to  be  equally  applicable 

to  any  obje£tion  to  a  mortgage  {o  circum* 

,  ftanced,  founded  upon  the  flatute^  the  efitd 

of  which  we  are  now  difcuffing. 

vid.  I  Term,       I  have  not  met  with  any  cafe,  in  which 

cp-755-        ^^  abrtradt  queflion,  whether  the  circum- 

ftance  oi  Juffering  the  mortg^r  to  retain 

the  tide -deeds  is  fraudulent  under  the  ftatute 

of  the  27  th  Eli%.  has  been  agiuted  either  in 

a  court  of  law,  or  a  court  of  equity;  but  in 

the  cafe  of  GoodtitU  s^inft  Morgan^    Mr. 

Juftice  BuUer  confiders  it  '^  as  an  eflablilhed 

rule,  in  a  court  of  equity,   that  a  fecond 

mortgagee  who  has  the  title-deeds,   without 

notice  of  any  prior  incumbrance,  (hall  be 

preferred ;    becaufe,   if  a  mortgagee  lends 

money  upon  mortgage,  withoyt  taking  the 

title-deeds,    he  enables  the  mortgagor  to 

commit  a  fraud.    If  this  has  become  a  rule 

pf  property  in  a  court  of  equity    (fays  the 

4  learned 
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learned  Judge)  it  ought  to  be  adopted  in  a 
court  of  law." 

But  unlefs  the  propofition,  that  fuffering 
the  title-deeds  to  be  retained  by  a  mortgagor, 
where  he  has  fuch  an  eftate  as  entitles  him  to 
hold  them,  is  fraudulent,  can  be  fupported 
upon  the  principle  that  it  is  fo  at  law,  on  the 
fair  conftru<5tion  of  the  27  th  Eliz.  it  appears, 
not  to  be  tenable  upon  the  ground  of  tranf. 
iferring  the  notions  of  courts  of  equity  on 
that  fubjeft  to  courts  of  law ;  becaufe,  all  the 
cafes  upon  that  fubjedt,    which  I  have  yet 
been  able  to  meet  with  in  courts  of  eqiuty, 
leem,  to  me,  to  ftand  upon  other  ground, 
namely,   that  of  fraud,  exprefs  or  implied, 
wiuch  has  brought  them  within  the  peculiar 
juriiciidion  of  thofe  courts.    They  have  been 
either  cafes  of  combination ;  as,  (fa  man  makes 
a  mortgage,  and  afterwards  mortgages  the 
fianc  eftate  to  another,  and  the  firfc  mortgagee 
is  in  a  combination  to  induce  the  fecond 
•  mortgagee  to  lend  his  money ;  or  they  have 
been  cafes  of  impofition;   as,  where  a  firft 
mortgagee  has  flood  by  and  (r^n  another 
lending  money  on  the  fame  eftate,  without 
giving  him  notice  of  his  firft  mortgage.— 
Thcfc  are  cafes  of  fraud,  which  will  indif- 
putably  occafion  the  parties  engaged  therein, 
to  lofc  their  priority  in  equity  j    but  thofe 

courts 


(    6o    ) 

courts  appear  not  Co  have  gonej  as  yet^  any 
&rtben  ' 

But^  although  the  cafes  hitherto  decided 
in  equity^  appear  to  me  not  to  warrant 
the  pofidon  in  the  extent  put  by  Mr.  Juftice 
Buller,  in  the  laft-mendoned  cdk,  yet>  feveral 
of  them  go  far  enough  to  fhew^  that  courts  of 
equity  have  thrown  the  oaus  on  the  negleftful 
perfon^  and  obliged  him  to  account  for  his 
not  having  the  poffcflion  of  the  deeds,  and  to 
difcharge  himfelf  from  the  imputation  of 
fraud  from  that  circumftance«  In  the  cafe 
itcad  «.  of  Head  and  Egerton^  S  made  a  mortgage  of 
iV.yriLtZo  lands  to  H^  who,  placing  a  great  confidence 

in  him,  lent  the  nioney,  taking  his  word  that 
he  would  deliver  him  the  tide-deeds,  the 
mortgage  being  executed  in  Londony  and  he 
pretending  the  dde-deeds  were  in  the 
country.  Afterwards,  S  borrowed  aoool. 
of  Ey  on  a  mortgage  of  die  fame  lands, 
at  the  fame  time  producing  and  delivering  to 
him  all  his  title-deeds,  which  were  pcrufcd, 
and  approved  by  his  counfel.  Then  H 
exhibited  a  bill  to  fore-clofe  £,  and 
to  compel  him  to  difcovQr  the  title-deeds 
relating  to  the  premifes,  and  to  have  them 
delivered  up  to  him,  infilling  upon  them,  as 
owner  of  the  land.  £  pleaded  the  mortgage 
made  to  hini^  and  that  h^  had  no  nodce  of 

the 
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the  prior  mortgage  to  H,  and  indited^  that 
the  court  ought  not  to  aid  H^  and  take  the* 
title-deeds  from  him,  without  ordering  him  to 
jbe  paid  his  mortgage-money ;  and  fo  it  was 
decreed  by  the  Chancellor.  Now^  although 
in  this  cale>  H  had*  been,  in  fome  meafure, 
acceflary  in  drawing  in  E  to  lend  his  money, 
by  permitting  S,  the  mortgagor,  to  keep  the 
tidendeeds  in  his  poflefiion,  the  delivery  of 
which  H  ought  to  hare  infifted  upon  when  he 
took  the  mortgage,  yet,  it  clearly  appeared, 
that  the  deeds  were  not  retained  fraudulendy; 
for  there  was  a  caufe  alligned,  namely,  that 
they  were  then  in  the  country,  and  the  mort« 
gagor  ftipulated  that  they  (hould  be  delivered* 

Again,  in  the  cafe  of  Pet^  and  Rujelly  Peter  -i>. 
where  yf  being  affignee  of  the  mortgage  of  lEq.Ca-Abr. 
a  leafehold  eftate    belonging  to    G,    and  oniMp*  Rep. 
having  the  leafe  in  his  cuftody,  G  afterwards  '^* 
propofed  to  borrow  a  farther  fum  of  B, 
on  a  mortgage  of  part  of  the  fame  eflate^ 
and  the  attorney  for  B  defiring  to  fee  the 
original  leafe,  C  told  him,  that  he  had  it 
not  by  him,  but,  that  his  lawyer  kept  all  his 
writings  for   him,  as  not  thinking  it  fafe  to 
keep  them  in  his  own  houfe,  where  all  forts 
of  company  reforted.     Then  G  applied  to 
//,  telling  him,  that  he  was  about  agreeing 
with  a  pcifon  for  re-building  part  of  the  . 

premifes. 
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premifes,  at  fomuch  a. foot  fquare,  which 
would  better  his  fecilrity,  and  defired  him 
to  let  him  have  the  original  leafe,  that  he 
might  fee  the  dimenfions  of  the  houfe :  A 
would  not  truft  G  with  the  leafe  in  his  own 
power,  but  went  home  with  him,  and, 
after  he  had  been  there  fome  time,  G  fent  for 
B  and  his  attorney,  telling  them,  he  had  now 
the  original  leafe,  which  they  might  fee? 
and  upon  their  coming  to  his  houfe,  G  went 
,  into  the  room  where  -^was,  and  defired  him 
to  let  him  have  the  leafe,  to  fliew  the  per- 
fon  he  had  mentioned,  for  that  he  was  now 
in  the  houfe.  Accordingly,  A\tt  him  have 
the  leafe,  which  he  carried  to  5,  who,  be- 
ing fatisfied  therewith,  lent  him  the  money, 
and  took  a  mortgage  of  part  of  the  pre- 
mifes, infilling  ac  the  fame  tim?  to  have  the 
principal  leafe  delivered  to  him.  But  G 
urging,  that  it  concerned  much  more 
than  what  B  had  in  mortgage,  faid,  he 
could  not  part  with  it.  B  permitted  him 
to  keep  it,  and  he,  thereupon,  in  an  hour's 
time,  delivered  it  again  to  J^  without  ac- 
quainting him  with  what  he  had  done;  and 
yf  fwore  exprefsly,  in  his  anfwer,  that  he 
had  no  notice  of  this  tranfaftion,  or  of  5's 
mortgage.  Afterwards  B  lent  G  a  farther 
fum  of  money,  and  he  prevailed  on  A  to 
let  liim  have  the  leafe  a  fccond   time;  but 

^did 
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^  did  not  know  the  occaiion  for  it.  Then 
G  &iled>  and  A  brought  his  ejeftment  and 
recovered;  after  which,  a  bill  was  filed  bjr 
£  to  have  jfs  mortgage  poftponed,  upon 
the  ground,  that  it  was  a  manifeft  fraud  in 
G,  and  that  A  was  privy  to  it.  But  this 
was  denied,  becaufe  there  was  no  manner 
of  proof,  that  yi  knew  any  thing  of  B^s 
lending  this  money,  and  if  there  had,  yet 
£  appeared  guilty  of  fo  much  a  grofler 
negle&,  that  he  ought  not  to  prevail ;  for  A 
intrufted  G  with  his  original  leafe  but  for  a 
very  little  while;  but  B  took  his  word, 
that  he  could  not  part  with  ,  it,  and  left  it 
wholly  in  his  power  to  go  on  in  defrauding 
whom  ei/e  he  chofe :  Befides,  it  appeared, 
that  y/  was  impojed  upon  by  Gj  for  he  parted 
with  the  Icafe  only  to  better  his  own  fecu- 
rity,  and  had  the  moft  fpecious  pretence 
that  could  be  for  it ;  and,  therefore,  it  could 
not,  without  manifeft  proof,  be  objefted  to 
him,  that  he  let  G  have  his  leafe  to  (hew 
B^  or  with  a  defign  to  draw  in  B  to  lend 
his  money. 

But  although  a  court  of  equity  has  not  au- 
thority, on  the  ground  of  its  own  peculiar 
jurifdiBion^  to  poftpone  a  mortgagee  on  the 
mere  faft  of  the  mortgagee's  accepting  the 
mortgage,  without  calling  for  the  tide-deeds, 
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m  being  fatisfied  with  a  reafbnable  excuft  fbt 
their  non-produftion,  where  all  other  cir- 
ilances  ftand  indifferent,  and  the  legal  eftate 
is  vefted  in  fuch  mortgagee  by  force  of  the 
inftrunient  of  conveyance ;  becaufe,  in  fuch 
cafe,  there  wants  equitable  fafts,  on  which 
fuch  court  may  found  a  jurifiiidion,  without 
the  exiftence  of  which  circumftances,  the 
kgal  maxim  that  aquitas  Jequitur  legem  pre- 
dominates, yet  wherever  the  claimants  (land 
upon  equitable  foundations  only,  there  the 
bare  circumftanccs^of  the  one  claimant  having 
ncglefted  to  take  in  the  title-deedsj  and  of 
the  other  having  ufed  that  precaution,  and 
poffefling  them,  are  fufficient  to  give  him  a 
luperior  equity,  by  reafon  of  his  fpecific  lien^ 
all     other     things    being    equal:     which 
fliews,  that,  in  the  former  cafe,  courts  of 
equity  have  withheld  their  arm,  not  becaufe 
the  principles  upon  which  they  aft,  having 
jurifdiftion,  would  not  go  all  the  length  re- 
quired,  but  becaufe  they  were  deficient  in 
point  of  jurifdiftion ;  the  abflraftfaft  of  the 
mortgagee  not  taking  the  title-deeds,  not 
furnifhing  ground  to  impute  to  him  fraud, 
deceit,  or  fuch  grofs  negligence,  as  fiirni/hcs 
an  inference  of  fraud,  in  the  abfence  of  which 
fuch  courts  are  incapable  of  afting^ 

ThO 


The  cafe  of  Stanhope  and  the  Earl  of  Vef^ 
my^  before  Lord  Nortbington  in  chan.  Jtdy 
ft7»  176 1  >   J^pears  to  me  to  warrant  thq 
above  obfervadons^      The  cafe  there  was^ 
that  S  bdag  fcifed  in  fee  of  certain .  eftatcs.  Stanhope  v. 
fiibjcd  to  an  outftandfaig  term  of  years  in  ^dTS*.  Lit^ 
JR  and  £j  by  indenture  of  leafe  and  releafe.^^^^^* 
dated  the  4^  and  fch  days  oijune  1732^  biMitoi 
CDikTeyed  tbem^to  D  and  her  beirs^  for  iecuring 
ihepayaftentof  1000/.  and  intere(l>  and  cove«^ 
Mated  CO  produce  the  daeds  refpeding  die 
Kmis  for  ycars^    Afterwards  R  and  E  af* 
^gaed  the  ^rm  to  other  truflrees^  in  truft  for 

^9  hit  heirs  and  affigtis  I  and  then  4^>  by  inden« 
titare^  dsttdtht  \^^ December ^  1732^  con- 
veyed the  iame  eftatcs  to  N^  by  way  of 
iBortga^i  Ar  &curing  to  her  3000A  and 
soterefl^  witb  a  declaradon  that  the  trufteea 
of  die  term  ihoold  ftand  pofTefled  of  the 
ttrm  in  tr^  for  her>  and  the  deeds  reipe  A« 
ing  it  were  delivered  to  hcr^  and  neither  ihe 
nor  die  tmftees  had  nodce  of  the  mortgage  to 
IX  AfienMrdi  D  brought  an  ejedmenti  Vy 
viio  daimed  under  N^  defended  it^  and 
&t  up  the  term  with  a  declaration  of  the 
truft  of  it  in  favour  of  iVj  upon  this,  D 
brought  her  bill  equity.  The  queftion  wa^ 
%hich  (hould  be  preferred  ?  A  who  had 
the  firft  declaration  of  the  truft  of  the  term, 
«  Vt  who  had  the  Jiibftytm  declaration  of 
Vot.1.  F    '  the 


<a)  That  it 
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the  truft)  but  had  the  cuftody  of  th^  deed. 
Lord  Nortbington  held^  that  a  declaration  of 
truft  in  fiiYor  of  an  incumbrancer^  was  tanta* 
mount  to  an  adhial  aflignment^  unlcfs  zjui' 
j^j^nr^/ incumbrancer^  bmafide^  and  without 
notice>  procured  an  afiignment ;  and  that  dte 

» 

cuftody  of  the  deeds  refpefting  the  term,  with 

a  declaration  of  the  truft  of  it,  in  fever  of 

a  iecond  incumbrancer^  was  epuvalmt  {a)  to 

uicquityr      an  afhial  aflignmenti    and  iher^i  gave 

him  an  advantage  over  the  firft  incambian« 
cerj  wlueh  equity  Would  not  take  fix>tn  hia 

Upon  die  whole,  therefore^  the  4|ueflioa 
feems  ftiU  open  upon  the  conjlru£Hon  Df  the 
ilatute  of  the  a7th  Elizabeth^  whether,  un- 
der  that  ftatute^  fufiering  the  tide-deeds  to 
be  retained,  contrary  to  the  impost' of  die 
<leed  of  contraft,  where  the  fame  cannot  be 
accounted  for  on  good  grounds,  isnotfou- 
dulent  as  to  purchafers  i  and  the  procedure 
of  courts  of  equity  on  cafes  of  that  iy^ 
feems  favourable  to  this  conftro^ion  againft 
the  title  of  the  firft  mortgagee  fo  circum* 
fianced. 


CAP. 
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V 


CAP.    IIL 

Df  Wbat  tn  netelfotp  to  confiitute  a 
^^ottgage  of  Laniitf^  9t, 


To  conffitute  a  valid  mortgage,  there 
muft  be  a  mortgagor,  who  muft  be  a 
peribn  capable  of  granting,  conveying,  or 
afljgning  the  land  or  thing  mortgaged,  and 
HOC  dilabled  by  any  legal  or  natural  impedi- 
ment. A  mor^gee^  who  muft  be  a  peribn 
capable  of  a  grant,  conveyance,  or  aflign* 
inent  to  him,  and  not  difabkd  to  receive 
the  lands  or  things  grantable  or  affignable: 
And  a  thing  mortgaged,  which  muft  be 
granted  or  aliened  in  that  ord^  and  nuuoner 
which  die  law  requires. 


F  2  CAP. 


(  «  ) 


CAP-    IV. 


m  ^e  ^ottgagoc. 


As  to  the  mortgagor.  It  mayl)C  obfcnr- 
cd,  that  whoever  is  difabled  by  the 
<:ommoii  law  to  take  land,  is  alfo  difabkd 
to  make  a  mortgage  of  k  5  atid  alfo  many 
perfons,  who  have  capacity  to  take  lands^ 
have  iio  ability  to  mortgage  them  i  as  mea 
attaiiti:ed  oi  treafon,  fdony,  or  im  a  pr^mu- 
mre^  aliens  born,  ideots,  madnnen,  men 
blind,  deaf,  and  dumb,  from  their  fiacivity^ 
fj:m€S  £OverfSj  infants,  men  under  Jurefe,  £s?r- 
for  conveyances  made  by  perfons  under  tbeie 
difabilities  may  be  avoided. 

But  ^wry  perfon  w^o  has  an  eftate.in  fec- 

"^    (imple  in  laud'j^  teremeacs,  or  hcr^rditarocncSp 

whether  the  fanfie  be  legal  or  equitable,,  not 

*  aflfefted  with  any  iiicrp  cities  above  alluded 

to,  may.  be  a  mortgagor,  and  may  pledge 

fuch  cibuc,   to  the  utmoll  extent  of  that 

Aai 
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And  fome  peribns  alfbj  who  have  but  a 
qualified  intcreft  in  lands,  tenements>  or 
hereditaments,  may  be  mortgagQrs~as  te* 
nants  in  tail,  for  life,  for  long  tern^s^  or  the 
like* 

And  if  tenant  in  tail  mor^;age  lands,  the 
court  of  chancery  will  ultimately  compel 
him  to  fiiffer  a  recovery,  that  being  necef<* 
iarily  incidental  to  his  making  a  good  tide. 

But  where  the  mortgagee  brought  his  fj*^^*^ 
bill  againft  the  mor^gor  to  compel  him,  %  Atk.  loz. 
as  tenant  in  tail,  to  make  a  good  tide  by 
fuficring  a  recovery,  it  was  faid  that  the 
court  of  chancery  would  not  point  out  what 
title  die  mortgagor  fliould  make,  but  would 
decree  him  to  make  fuch  dde  to  the  mort;- 
gagee^  as  he  was  capable  of  doing ;  and 
Mcordingly,  that  court  direfted  a  good  dtle 
to  be  made  by  the  defendant  to  the  plaintifiv 

And,   in  fbme   inftances,*  porfbns  who 
have  no  intcreft  in  lands  mor^ged,  may 
become  nxntgagorsi  by  virtue  of  a  power  . 
or  the  lil 


And  of  perfbns  who  may  be  mor^gors, 
ahfaavgh  they  have  no  intcreft  in  the  land, 
ftc,  ixuHtgaged,  fome  are  invefted  with  that 

F  3  capacity^ 
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Cflpacitjr,    by  cxpi^  authority  from  thofc 
through  whom  they  dcri  ve  fuch  power ;  others 
receive  that  capacity,  \^  involved  in  other 
capacities  of  a  more  enlarged  and  efEcient 
nature;  and  others,  again,  are  clothed  with 
that  capacity  by  inference  of  Jaw  or  equity, 
refulting  from  the  evident  intention,,  that 
fuch  capacity  fliould  be  annexed  to  the  cha* 
rafter  of  the  perfon  inverted  with  fuch  powcr^ 
the  bbjeft  for  which  fuch  intereft  was  coa- 
ferred^    not   being  attainable  without  that 
power  being  in^Uedi^ 

Truftees,  empowered  cxprefsly  by  vir- 
tue of  fettlcments,  deeds  of  truft  for  dif- 
charging  of  debts,  and  the  like,  to  raift 
money  by  mortgage,  fall  under  the  firft  claft 
of  mortgagors  laft  mentioned* 

X 

Under  the  fecond  clafs  of  rnortgagors» 
lad  alluded  to,  thofe  perfons  are  included, 
who  are  invefted  with  the  powers  of  falc, 
&x  the  purpofe  of  raifing  money  £bj^  pay- 
ment of  portions,  debts^  &c.  For  a  power 
3  P,  waL  9.    to  fell  for  fuch  furpojes^    implies  a  powct 

to  mortgage^  which  is  a  conditional  fale. 

Mfflsv-Banka .    Thc  third  clals  above-mentioned,  com- 
1  ciian.  Ca.  *    prehends  truftees  upon  truft  to  raiiie  money 

JJeichan.      ^^^  ^^  ^^  ^^^  ^^d  pofiis  of  lands  for 
395i  39^-  .  mcrito* 
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meritorious  purpofes^    or  within  a  limited  . 
time.     Such  perfonSj  when  fo  intrufted^  un- 
lefs  there  be  words  to  reftrain  the  meaning 
of  the  terms  rents  and  profits^  and  confine 
them  to  the  receipts  of  rents  and  profits  as  vid.  Okedcn 
thcjr  accrue  (as  if  the  truft  be  exprefsly  to  ^'^f^^°;' 
pay  debts  apd  l^;acies  or  portions^  out  of  the 
a/mual  rents  and  profits)  are>  on  an  equi- 
table conftruftion   of  the   fettlements  by 
which  they  are  conftituted  truilees>   con-* 
lidered  by  the  liberal  conftruftion  of  thefe 
words  (the  lands>  and  profits  of  the  land,  ^^  ^^^   .^ 
^  being  the  fame  thing  at  law)  as  in  veiled  thereby 
with  a  power  of  railing  it  by  anticipation^as  by 
ieliiiig,  and  confequently  mortgaging  \  thefe 
being  the  only  means  by  which  the  truits, 
ihey  were  conftituted  to  perform,  can  be  efiec- 
dvely  fulfilled.  Thisj  therefore,  is  a  conftruc- 
fion,  made  in  order  to  effefhiate,  fubflan- 
tially,  the  end  and  intention  of  the  parties, 
which  intention  ought  always  to  guide  us 
in  expounding  inftruments  conftitudogtrufts^ 
As  in  the  cafe  of  a  devife  of  lands  co  truf- 
tees  on  trufl-,  out  of  the  rents  and  profits 
ft>  pay  debts  and  legacies,  whichj^  ia  the  Lmgon  t^. 
cafe  of  a  will,  authorifes  the  truftecs  to  fell,  f  chm.  Ca. 
and  confequently  to  mortgage  the  land  it-  *®// 

t^yt  '  Vera.  104* 

felt ;  or  in  the  cafe  of  a  trufl  created  to  pay 
portions  out  of  rents  and  profits  of  %Tk  eftate 
At  fre^cd  days^  and  within  a  pcriod^^  during  Backhoufe  v» 

r*  1.*  I.  Middletoo. 

*'   *  which  xChan.Ca* 

7a- 
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wKich  the  fame  cannot  be  raifed  out  of  the 
annual  profits,  which  aUb  implies  a  power 
of  fale  or  mortgage  within  the  intention  of 
the  tnift.    A  truftec,  thereforcj,  in  either  of 
theie  predicaments 3  may  be  a  mortgagors 
for  though  the  ftrid  and  natural  meaning 
of  the  word  jrofits^  as  oppofed  to  land,  ii 
annual  profits^  yet^  in  a  more  enlarged  fenfci 
and  in  order  to  prevent  an  inconvenience» 
it  is  now  taken  in  iuch  cafes  to  include 
every  mode  by  which  land  may  be  made 
to  yield  profits^    out  of  which^  money  fo 
charged  upon  it  may  be  taken^  and,  con« 
iequently^   to  include    fale  or    mortgage* 
And   this   conftruftion  has  prevailed  ever 
fince  the  time  when  lord  Somen  preQded  ia 
chancery. 

Here  twq  points  obvioufly  offer  them^ 
fely^  for  our  confideration. 

« 

Firft)  in  what  caibs  moneys  charged  OQ 
lands  for  fuch  puqKdcs  as  are  abore'alindcd 
to,  mj^y  be  raifed  by  mortgage^ 


Secondly,  at  what  time  iiich  money  may 
be  raifedt 

Firft,  no  ^^e/s  mention  need  be  made 
of  a  fpecidc  time,  to  bring  a  cafe  within 
thi9  rijile  of  conftruftiona  as  it  is  fuffipent 

if 
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if  «noug^  be  faid  to  furnilh  the  court  with 
a  reafonable  ground,  to  fugged  the  period 
which  muft  have  been  intended* 

Thu%  in  die  cafe  of  trafford  and  Afi>ton^  Traflbrd  «u 
the  truft  of  a  term  for  99  years^  limited  f  p.  \viJL 
After  an  eftate  for  life  to  hufband  tod  wife  ^^^* 
in  a  fetdement^  was  declared  to  be>  that, 
lf  ^  die  tenant  for  life^  Ihould  die  without 
jfiiie  malej  and  Ihould  leave  one  or  more 
daughters,  then,  the  truftees  (hould,  ^ut  of 
the  rents  and  pr<ffits^  raife  8oco/.  for  the 
daughters  of  that  marriage,  as  foon  as  cojh* 
vemaiitf  might  ie,  without  limiting  any  ex* 
piefs  nme  when  the  portions  were  payable  1 
imd  a  farther  cruft  of  the  term  w^  declared, 
diat,  if  there  fhqqld  be  a  fon  and  a  davigh* 
ter,  or  daughters,  by  die  marriage,  in  fuch 
cafe,  the  truftees  (hould,  as  ibon  as  pof* 
fible,  raife  1000/,  a  piece  for  the  daughters^ 
|NKyaUe  at  a  i  or  marriage.  This  term  of 
^  yesirs  was  not  made  without  impeach** 
aient  cf  wafte,  Huiband  and  wife  were 
bodi  dead,  and  one  queftion  was^  whether 
diis  toooL  (hould  be  raifed  otl^erwife  than 
out  of  the  yearly  rents  and  profits.  And, 
it  was  held,  that  it  fhould  be  raiied  by  fide 
^  mortgage.  And  the  principal  reafoQ 
waS|  becai^e  the  words  ffpfas  ^  Umds%  cf^ 
j)(C)ally  whep  to  pay  debts  or  portions,  im*- 

plied 
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plied  any  profits  that  the  land  would  yield 
either  by  felling  or  mortgaging.  And  it  was 
faid,  that  here  was  a  certain  time  named  for 
payment  of  the  portions,  and  that  implied, 
though  not  exprefled,  viz,  they  wfcre  to  be 
paid  as  Joon  as  conveniently  might  be  s  now, 
that  was-  prefently,  for  the  daughter  being 
twenty  one,  at  the  death  of  tenant  fpr  life, 
and  marriageable,  it  was  then  convenient. 
And  it  was  decreed,  that  the  portions  fliould 
be  raifed  by  fale  or  mortgage^  as  Ibould  be 
agreed  by  the  maflcr  and  the  parties. 

• 

iAtk.550.  And,    althougli  the  -  authorities  on  this 

a  V.Will. 669,  I        ,       /.  .  ^         .....       .  f^ 

1  A'era.  7a.      head  oi  equity,  connne  this  implication  01 
*^^'  a  power*  to  raife  profits  by  anticipation  on 

mortgages,  to  cafes  where  fome  particular 
time  is  mentioned  or  alluded  to  (as  in  the 
laft  cafe)  for  the  payment,  at  which  period 
the  profits  if  taken  as  they  ordinarily  ac- 
crue, will  not .  cfFeft  the  purpofes  of  the 
truft;  and  certainly  courts  have  laid  groat 
ftrefs  upon  that  circumftance,  as  authorifing 
them  to  enlarge  the  power  of  the  tniftees; 
yet  the  principle,  it  fecms  to  me,  may  be 
extended  fart^icr,  viz.  to  all  cafes  where 
the.  intention  of  the  parties  and  purpofe  to 
be  effefted,  cannot  be  brought  about  within  a 
rcafpnable  time,  unlcfs  by  fuch  anticipation^ 

Thus 
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Thus,  in  tht  csik  o(  Stanhope  and  Tbacker,  stanhope  ih 
where  lands  were  conveyed  in  fcttlement  |^^h^j^ 
to  tniftees  and  their  heirs,  to  the  ufe  of  ^  435- 
for  life,  then  to  i?  for  life,  remainder  to  C, 
their  ion,  for  99  years,  remainder  to  his  in* 
tended  wife  for  her  jointure,  remainder  to 
the  firft  and  other  fons  of   the  marriage 
in  tail  male  fucceffively,   remainder  to  the 
daughter  and  daughters  of  that  marriage, 
and   the  heirs    erf"  their  bodies,   till  they 
ihould,  out  of  the  rents,  ifTues,  and  profits 
of  the  fame  prenufes,  have  laifed  and  re- 
ceived the  fum  of  3000/.   with  remainder, 
over  after  the  faid  fum  raifed.     The  court 
having  detcrminedj^   that  the  limitation  to 
the  daughters,  was  but  a  fecurity  till  that 
money   was  raifed,    held  that  the  3000/. 
being  to  be  raifed  out  of  the  rents,  ijfues^ 
mi  profits y  if  the  ordinary 'or  annual  rents 
and  profits  of.  the  lands  would  not  raife  the 
money  in  a  convenient  time  to  anfwer  tb€ 
hUent  rf  tbefettlementy  which  was  to  provide 
portions  for  the  daughters,  the  fame  might 
be  decreed  in  a  court  of  equity  to  be  railed 
by  a  fale  or  mortgage  thereof,  which  were 
the  extraordinary  profits  of  the  fame  lands; 
for,  otherwife,  if  the  daughters  Ihould  be 
confined  to  raife  the  3000/*  out  of  the  an- 
nual rents  and  profits  only,  they  would  be 
^ting  out  their  portions,  and  might  never 

have 
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have  any  fum   adequate  for  the  provifiofl 
intended  for  them, 

Bra^ord,     *      And  a  truft  created  by  will  for  paynient  of 
<  Ycz,  ig;.     debts,  whether diey  be fimple  contraft,  or  fpc- 

cialty  (for  as  to  die  truft  both  are  on  a  fboN 
ing,  chough  there  be  no  term  created  for 
that  purpofe)  gives,  in  a  court  of  equity, 
incidentally,  authority  to  make  a  mortgage 
or  fale;    becaufe,  the  eftate,  by  virtue  of 
fuch  devife,  becomes  a  truft,  and  fuch  court 
having  jurifdi£bion  to  liquidate  ie,  after  Ji-  . 
quidation  can  give  intereft  for  the  debt. 

Then  the  debt,  being  a  grofs  fum  witb 
the  intereft,  becomes  an  incumbrance,  and 
a  mortgage  may  be  made  to  pay  it  off;  and 
in  fuch  cafe,  the  creditors,  if  not  paid,  can 
have  no  relief  but  by  application  to  a  court 
of  equity,  becaufe  they  can  have  no  aAion 
againft  the  heir,  or  againft  him  and  the  de- 
vf fee ;  and  then,  when  all  or  any  of  the  ere* 
ditors  join  in,  or  bring  a  bill  for  ijitisfaftion 
of  their  debts,  and  to  have  a  performance 
of  the  truft  l^  fale  or  mor^ge,  from  the 
moment  the  mortgage  is  made,  that  alia 
it  is  clear,  carries  intereft. 

And  as  the  court  of  chancery  wiD,  upon 
bills  brought  by  crecfitors,  decree  nwney  to 

.,     .  be 
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be  raifcd  by  mortgs^  or  falc,  fo  they  will 
iupport  truftees,  who  mortgage  without 
fuch  decree  firft  had,  if  it  be  fairly  done^ 
for  the  truftees  need  not  wait  for  a  decree 
of  the  court,  which,  if  it  were  neceflary, 
would  oblige  every  perfon  to  come  there, 
but  they  may  do  it  without:  And  this  is 
plsun,  if  we  confider  the  nature  of  a  de- 
cree of  that  court,  for  fuch  decree  does  not 
crea/e  or  give  a  right,  but  only  enforces  an 
execution  of  a  trail  and  power  before JiA^ 

And,  in  fuch  cafes,  equity  afts  by  ana^ 
logy;  for,  if  a  bond  creditor  bring  an  ac- 
tion againft  the  heir  at  law,  or  againft  him 
and  die  devifee  jointly,  and  (fince  the  ifai- 
tute  of  firaudulent  devifes)  if  the  heir,  in 
cafe  of  defcent,  or  heir  and  devifee  joining 
in  cafe  of  a  devife,  come  in  and  confeis 
real  affets  (which  in  juftice  they  ought  to 
do)  in  that  cafe  judgment  goes  againft 
them  for  the  debt,  to  be  levied  out  of  the 
eftates  but,  becaufe  it  cannot  be  known 
how  much  the  value  of  the  land  defcended 
or  dcvifed  is  fer  armumy  there  ifliies  a 
writ  of  enquiry  to  the  fhcriff,  and  the 
judgment  proceeds,  that  the  fheriff  fhall 
dd^ver  the  lands  to  the  plaintiff  donee  de^ 
Utum  frediSum  Uvaveriti  then   the   fherifF 

makes 
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makes  an  enquiry  in  nature  of  an  txtent^ 
£xes  the  extended  value^   which  is  always 
much    below   the  real  valu&  of  the  lands, 
and  delivers  them  to  the  plaintiff^  accord- 
ing to  that  value^    The  remedy  that  the 
heir  and  devifee  have»  is  by  Jcire  facias^  to 
have  an  account  and  the  lands  delivered 
back*    But  a  court  of  law  will  do  that  only 
according  to   the  extended    value   by  the 
fheriffi  therefore,  the  heir  and  devifee  muft 
come  to  a  court  of  equity,   to  have  it  ex- 
tended according  to  the  real  value,  and  to 
have  it  back  afterwards :  But  the  court  wilf 
jnfert  terms,  namely,  upon  paying  intereft  ; 
for  a  court  of  equity  will   not  extend  its 
power  to  aflift  the  heir  at  law  or  devifee, 
but  according  to  equity,   by  making  him 
anfwer  fatisfadion  and  do  juftice. 

Green  ^.  The  declaring  an  eftate  "  to  be  chargc- 

fAiL  505.      ^^^^^  ^^^  ^^  ^^^^  charged  with  the  railing 

a  fum  of  money  for  the  benefit  of  children 
unprovided  for,  in  fuch  manner  and  in 
fuch  proportions,  as  the  furvivor  of  the  fa- 
ther or  mother  ihould  appoint^"'  would  not 
only  include  a  power  of  raifing  the  money 
by  mortgage  or  fale,  but  a  certain  deter- 
minate time  for  raiQjig  it. 

And 
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And  portions  may  be  raifed  by  moftgage, 
whenever,  by  conftruftion  of  law,  they  be- 
come payable  i  for,  from  that  time  they 
bear  intcreft,  but  not  before,  unlefs  there 
be  a  ipecial  provifion  to  that  eflreA  on  limit* 
log  them  i  becaufe,  portions  do  nbt  carry 
kicereft  as  dufe. thereon  by  virtue  of  their  own 
wirinfic  nature^  but  in  refpeSt  of  forbear* 
anoe  of  payment,  as  incafe,  of  any  other 
fiquidated  fum  due. 

But,  wherever  a  truft.of  a  term  for  railing  j^  ^,  qji. 
portions  prefcribes  a  particular  method  for  ^'^y 
Iraifingthem,  it  implies  a  negative,  that  they  PrtChan.583] 

^  1*  1-  'r  J    •  I  .-Eyclyav. 

uaSx  not  be  raued  in  any  other  way :  as  if  ETciyn. 
it  authorifes  the  truftce  to  raife  and  pay  out  Mms^I**^^^* 
tf  the  rents  and  profits  of  the  eftatcs  charged,  ^^p'^^ju 
as  weM  by  leafes  for  one,  two,  or  three  lives,  6.  s. 
or  for  any  number  of  years  determinable 
thereon,  as  for  twenty  one  years  abfolute  at 
die  old  rent,  a  certain  fum  for  daughters  por« 
Jtions;  for^  in  fuch  cafe,  it  is  as  much  the 
intent  of  the  fettlement,  to  confine  the  man- 
ner of  raifing  the  portion  to  leafing,  as  to 
iecure  any  portion  at  all,  and,  confequently, 
it  would  be  a  plain  breach  of  truil:  to  raife 
it  any  other  way. 

And 
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And^  in  fuch  cafes,  where  the  words  and 
intent  of  the  parties  arc  plain,    no  argu- 
ments from  the  inconveniences  that  may  re- 
fult  to  the  obje&s  of  the  fettlement>  from 
the  f»rfcribed  mode  of  raifing  the  money, 
are  of  force ;  becaufe,  the  fame  fettlement, 
which  orders  the  paynnent  of  portions  at 
eighteen  or  twenty,  or,  as  foon  after  as  the 
^  &me  can  be  raifed  by  the  means  pointed 
out,  might  order   the  payment  thereof  at 
forty  years  old  ;  the  fame  fetdement,  which 
provides  a  large  ium,  might  have  provided 
a  fmall  fum  i  but  die  parties  would  have  had 
no  right  to  complain>  or,  if  they  did,  could 
not  be  relieved.    In  thefe  cafes,   the  deed 
muft  determine  for  itfelf.     It  might  as  wdt 
be  contended  that,  in  fuch  cafes,  the  tniftec 
might  make  a  leafe,  for  four  lires,  or  for 
years  determinable  iipon  the  deatdi  of  four 
lives,  or,  that  they  might  make  a  leafe  fer 
years  referving  lefs  than  the  old  rent,  as  to  faf^ 
that  under  fuch  a  truil,  they  might  make  a 

mortgage  or  fale  of  the  term. 

« 

And,  the  fame  obfervation  is  applicable'to 
Etrfof  Derby,  a  devifc  for  payment  of^ebts  j  for,  hy  the 
ct^m  Rq).  ^^fds  and  conftruftion  qI  the  ftatute  of  dc- 
zit*  vife?,  the  deviling  an  eftate  for  payn^ent  of 

debts, ^  takes  the  cafe  out  of  the  ftatute,  and 
;hcn  the  debt,  ftanding  as^it  would  have 

done 
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done  before  chat  (latute  was  made^  the  trit^ 
diror  can  come  upon  the  real  eftate  onljr  in 
fiich  manner  as  the  will  direSls.    Therefore^ 
where  one  deviied  his  cftates  to  truftees^  in 
truft  to  pay  the  yearly  rents  and  profits,  in 
di/chai]ge  of  his  wife's  jointure  and  his  filler's 
a(^luity^  and  in  payment  of  fuch  of  his  debts  - 
and  the  tntereft  thereof,  as  his  perfonal  eftatc 
ihould  £dl  ihort  of  fatisfying,  and,  fubjcft 
thereto,  to  pay  his  brpther  an  annuity  of 
one  hundred  pounds  per  amumy  to  continue 
till  after  his  debts^  afFcding  his  lands,  Ihould 
be  paid  off  by  the  rents  and  profits  of  his 
cftate,  and,  immediately  after  the  payment 
of  his  debts,  then  two  hundred  pounds  pn' 
cmum,  in  Jieo  oi  the  one  hundred  pounds, 
and  an  additional  annuity  of  fifty  pounds 
to  his  fifteri  and,  as  to  fh«  refidue  of  the 
rents  and  profit*,  gave  them  overs  it  was 
held,  that  there  could  be  no  fale  or  mort-   . 
gage,  it  being  the  clear  intent  of  the  tefta- 
tor,    diat  no  part  of  the  land   fhould  be 
ah'enaicd  for  the  payment  of  debts* 

And  the  law  would  be  the  fame,  if  there  S'^''"  •* 
T»«  ff6und  J  from  «|Jipiice  it  neceffirily  muft  Ip.  ^. 
be  inferred,  that  poi#()^  were  meant  to  be.'*'* 
raifed  bjr  perception  of'j)«)fits:   As  if  the 
kafing  power  for  raifir^  portions  were  re- 
ftrained,   «  fo.  as  fuch  Icafe  or  leafcs  fliall 

^o^- 1*  G  ceafc 


(     «4     ) 

gage- deed,  or  be  a  ncceflary  inference  from 
die  res  gefta  between  the  parties ;  nor  will 
a  court  of  equity  relieve  the  mortgagee,  if 
this  be  negleAei 

f 

Jcnirasv.  Therefore,  where  there    was    tenant  for 

I  Le^*'i5o.      lifc»  remainder  in  tail,  remainder  over,  un- 
s.L.HanL      j^^  ^  fcttlement,  with  power  to  tenant  for 
I  Chan.  Ca.     life  by  deed  in  writing,  to  charge  the  ef- 
0^^  tates  in  fetdement  with  2000  /.   and  the  te- 

nant for  life,  and  the  remainder  man  in  tail, 
without  reciting  the  power,  conveyed  the 
lands  in  fee  by  way  of  mortgage ;  it  was 
held  in  chancery,  that  the  tenant  in  tal, 
joining  with  the  tenant  for  life  in  the  con- 
vieyance,  apd  not  reciting  the  power,  it 
could  not  be  taken  to  be  a  conveyance  in 
execution  of  the  power,  but  as  owner. 

Secondly,  as  to  the  time  at  which  money^ 
provided  for  jportions,  inay  be  raifcd  by 

■ 

All  queiions  as  to  the  time  at  which  por* 
lions  (hall  be  r^ifedj  ultimately  refolve 
themfelves  into  mtrc  inquiries  inso  the  in- 
tention of  die  piffles,  &om  whom*  th^  are 
derived,  at  the  time  of  their  being  provided; 
and  they  ought  alwayli  to  be  orefumed  to 
jiave  been  intended  to  be  rai/edTat  that  pe« 

riodj 
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tied,  when  the  receipt  of  them  will  be  moll 
beneficial  to  thofc  for  whom  they  arc  pro- 
vided, unlds  it  be  fhewn  that  the  parties 
meant  otherwife.     Upon  this  principle   it 
IS  a  rule,  with  refpeft  to  contingent  terms 
for  railing  portions,  that,  whenever  all  that 
is  contingent^  annexed  to  iuch^erms,  has  hap^ 
pened,  the  term  ftiall  be  confidered  as  com* 
mencing,  in  the  nature  of  a  remainder  ex- 
pecJtant  upon  the  cftate  for  life,  which  pre- 
cedes it;  and,  therefore,  a* father  is  takea 
as  dead  without  ifTue,  whenever  the  wife  is 
dead  by  whom  he  is  to  have  iffue;  (a) 
the  feilurc  of  iffue  male  between  the  parties 
is  tantamount  to  the  deceafe  of  the  father 
without  iflue  male  of  the  body  of  his  wife. 
The  term  is  then  confidered  as  veiling  in 
intcreft,  though  not  to  take  efFe6fc  in  point 
of  profits  until  after  rhe  death  ofrthe  father ; 
for,  that  he  muft  die  is  certain,  though  the 
time  when  is  uncertain^   &nd  if  the  lime 
mendoned  For  the  veiling  and  payment  is 
^ome  (viz.  twenty-one,  or  marriage,  &c.)  the 

4 

fa)  The  term  vefts  in  intcreft  ot^fes  fn  equity  imme- 
dutdr^when.  whether  it  (hall  ar^or  not,  ccafes  to  he 
cootingenty  and,  therefbrey  in  thi^lffpedy  the  diftindtioa 
taken  hf  lord  farj^er  between  the  caAsa  Butler  and  Dun- 
combe,  and  Saville  and  Sail|ie>  on  the  ground  of  all  the 
profit!  being  dfQ^cd  of,  feems  of  no  confluence.  See 
fludnforth  and  ^ainfoftfaf  3  Chan,  Aep.  20U 

■  G  3  term 
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J  ChaiuKep.    term  may  be  mortgaged  or  fold,  though 

'''  in  remainder  and  not  in  pofleflion ;  for  then 

is  tde  ejuilabU  commencement  of  the  term. 

Sr^T?  *•  One  of  the  earlieft  cafes  we  meet  with  of 

sirT.  jooct,  this  defcription^  is  that  of  Graves  and  im/^ 
Eq.Ca.Abr.  ^ifi^y  which  WIS  determined  Sat  common 
1^.  34.  Car,  ^^^  •  There,  ji  made  a  fettlcmcnt  to  the  ufc 
2:  «  ^.    .    of  himfelf  for  life,  remainder  to  the  ufc  of 

N,  J.  No  ob-  .  . 

jedion  be-  his  firft  fon  m  tail  male,  remainder  to  truf- 
rcnttaod  ^^^  ^^r  forty  years,  remainder  to  himfelf 
V^^^*  \n  fee.    The  term  wm  declared  to  be  a  truft, 

that,  in  cafe  it  Ihould  happen  that  the  &id  4 
fhould  die  without  ijfue  male  of  bis  body^  be** 
GOTTEN  ON  HIS  wiFB,  thcu  the  truftees 
Ihould  raife,  certain  given  fums  for  daughters 
portions,  payable  at  tJie  age  of  twenty-one 
or  marriage,  with,  a  proviiion  for  main^ 
tenancc  ta  the  mean  time.  The  wife  died, 
leaving  two  daughters  and  no  iiTue  male^ 
And  it  wai^jHtlblv^  by  Lord  Chief  Jufticc 
Fembertorij,  and  Drihen  and  Raymond,  Juf* 
tices,  that  the  jpght  to  the  portidns  was  v^ft- 
«i  by  the  mother's  dea^h  without  ifluc  male 
in  the  life  of  the  fathers  for,  other  wife,  the 
fat!her*«night  Hve  fo  long,  that  they  might 
be  of  little  fcrvice ;  and,  that  the  trvftecs, 
after  the  death  of  the .  mother  and  in  the  life 
of  the  father,  might  fell  their  intcreft  in  the 
term  (although  it  cou|d  liot  take  effeft  in 

poiTelTioi) 
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poflcflion  in  them^  or  their  vendee  during 
the  life  of  the  father)  to  raife  maintenance,^ 
or  for  payment  of  the  portions,  if  any  of 
the  daughters  attained  the  age  of  twenty-one, 
or  were  married  in  his  life-time. 

And  in  Ae  cafe  of  Gerard  *znd  Gefard,  Gemttv. 
where  J,  upon  his  marriage  With  B^  fettled  ^  Jreem.  ayx. 
an  cftatc  to  the  ufe  of  himfelf  for  life,  and  ^JitT^o/^ 
/fcv  t9  his  lady  fir  lifey  and  fo  to  his  firft  and  ^pp"^^^^  ^^^ 
other  ions  in  tail,  and  if  he  fhould  die  with*  in  Corbett  and 
out  ifliie  male,  having^ jme  or  more  daugh-  "^^^k^. 
tcrs,  then  to  the  ufbitof  truftees  for  five  ^J'jtainforth 
huiM}red  years,  upon^truft  to  raife  5000/.  -r.stainforth, 
for  fuch  daughter,,  if  but  one,  at  her  age  of  s.  l.  and 
twcnty^nc  years,  or  day  of  marriage,  whidi  g^jr^  P. 
Ihould  fiift  happen  tfter  the  deceafe  of  the  ^*"-  ^'^7- 
laid  >^and  B^  or  within  fix  montfa  after 
either  of  thofe  days  or  times,  fo  as,  that,  if 
fuchonrriage  was  had  in  the  life- time  of  her 
parents  or  grand  parents,  the  fame  fhould 
be  had  with  their  conient,.  A^  the  father,  died, 
the  daughter  having  attained  the   age   of 
twenty-one  in  his  life*time,  and  the  mother 
him    furviving;    and/  on  a  bill^priferred 
by  die  daughter  to  have  1^Si|lporti(^  rajfed, 
it  MT^  fb  decreed,  tbat^  upmi  the  whole  of 
Ch^  deed,  appearing  to  be  thfe  intent :  for,  it 
was  faid,  that  although  the  iaj^  claufe  for 
payment  of  the  fmrtions,  had  it  Hood  fingle, 

.64  had 
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had  been  pretty  plain^  that  it  could  not  have 
been  paid  till  after  the  deceaie  of  the  fedicr 
and  mother^  yet,  by  the  fubfequent  i¥ordS| 
it  feemed  to  be  intended  that  it  fkould  have 
been  paid  in  their  life-time  upon  maniagei 
in  cafe  fuch  nurriage  was  had  mth  confent ; 
and^  there&re,  the  words  aftee-the  death  of 
the  father  and  mother  were  vcjcdtcd,  in  or* 
der  to  raife  the  portion^  at  the  time  when, 
for  the  conveniency,  and  to  promote  a  pro^ 
per  match  for  the  daughters  in  marriage 
wluch  is*  the  natuitJirand  true  ufe  of  it>  the 
fame  ou^htio  be  ra^M^ . 

« 

Suniferth  V.  '  In  the  cafe  of  Stani/ortb  and  Stamforlb,  de« 
aySS'S;.  c««d  ^^  Pcwis^HouJk,  by  the  Mafrcr  of  die 
vicV  Sa'ndys  V.  Itolls  in  the  third  of  Queen  Annei  lands 
aP.WiiL;©;.  were  'Ifcttledj  on  the  marriage  of  S  with  (^ 

to  the  ufe  of  ^9.  for  life,  remainder  to  the  heirs 
male  of  S  and  C^  and  If  it  fhould*  happen 
that  the  faid  &and  C  departed  this  life  leav- 
ing no  iffiie  male,  then  to  truftees  for  two 
hundred  years  from  the  deceafe«of  the  fur- 
vivor  of  the  faid  S  and  C,  fotrailing  portiins 
for  dau^ters.  S  d!ed  without  iflue  msri^ 
leaving  a  dtbjfittr^  and  on  a  queftion, 
when  tha  portion  fhould  be  raifed  aiad 
jpaid,  the  Coftirt  of  Chancery  decreed,  'it 
Ihould  be  .mled  and  paid  in  the  life-time  of 

C  (whofe  Jointure  CQVcrcdk  the  cftate)  wi<h 

intcreft 
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intereft  from  filing  the  billj  ^nd  that  though 
there  was  no  exprefs  time  limited  for  pay* 
mcnt  diereoft  and  confequently  it  might  be 
intended  to  be  payable,  only  from  the  death 
ofdie/iirvivor. 

Lord  Camdnh  when  ChancdU^r,  made  a 
^ikr  dediiony  in  the  cafe  of  Smith  arid 
£,vimsy  againftpa  purchafbr  of  the  reverfion^ 
czpeAant  upon  fuch  a  term. 

In  this  cafe,  one>  otf  his  marriage,  fettled  Smith «. 
an  eftate  of  twoity  pouads  a  year  on  himfelf  **^ 
ajeid  wife,  and  the  iifue  male  of  the  marriage, 
then  to  truftees,  for  a  term  of  years  upon 
truit,  in  cafe  he  Ihoiidd  d|e  without  iflue 
male,  and  leave  one  ch*  mcfe'e  daughters  living 
.at  his  death,  to  raife  120/.  for  hec  dr  their 
portion  or  portions,  by  leafing,  affigning, 
or  mortgaging.  The  &ther  dia3f without  iffuc 
male,  leaving  a  wife  and  dfd^ghters.  One 
dien  bought  the  reverfion,  fubjeft  to  the 
widow's  eftate  for  life,  and  to  the  payment  . 
o^the  portioni  after  her  death.  But,sOn  a 
f  Ml  preferred  by  the  daughters  in^  the  life- 
fline  of  Ae  mother,  to*jiave  the^  money 
lAifed,  it  was  fo  decreed  \  his  Ipfdihip  ob« 
lirving,-  that  the  old  rule,  wiii  refpedt  to 
rililin^  portions  in  the  life-time  ^of  the  father 

or 
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or  mother,  and  the  authorities  founded  upm 
ic>  were  ftri^tl^  right. 

The  reafon  upon  whidi  thefe  cafes  are 
founded  is,  that,  by  the  death  of  the  modier, 
the  poflibility  of  iilue  male  is  extinfi; ;  there* 
fine,  all  diat  is  contiogoni;  has  happened : 
it  is  then  bcccune  impoffibl^  th9t  thi:re  Iboulil 
be  iflue  male ;  and,  as  to  tim  &ther's  death) 
that  is  not  contingent,  but  OQuft  n^i^lTarily 
happen;  and  when  the  mother's  de«chhas  hap- 
pened, it  is  then  the  lame  thing  to  ^y,  when 
the  father  Ihall  die  without  iflue  male  by  his 
wife,  as  to  fay  when  the  father  jfaall  die. 

And  if  there  be  90  contingency  anneied 
to  a  term  for  p|^iding  portions,  but  the 
term  is  veiled,  and  the  portion  payable  at  a 
day  ceruin,  then,  although  the  term  be  to 
arife  in  rev(jfion,  after  the  death' oT  the  fa- 
ther, yet,  if  IJ^  money  be  made  payable  at 
a  certain  time,  as  at  the  age  of  twenty-one, 
.      or  marriage,  there  the  monqr  friU  be  decreed 
to  be  raifed  in  his  iife-time.    It  is  laid^jjin 
Freeman's  Reports,  p.  272,  to  have  been  fo  ^f 
cided,  in  the  cafe  of  I^rd  Tr£(^;  and  the 
fame  poiflt  was  determined  in  the  cafe  -p? 
rto-  V.        Heyler  and   Jones,  where  a  fetclememt  <*s 
q.'ja.Abr.  made  to  the  hufband  for  life,  remainder  to  the 
;  wife  for  lift,  remainder  to  the  firft  and  other 
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Ions  in  tail  male  fuccef&vclf,  remainder  to  a  Freem.  ajt. 
truftees  for  two  hundred  years  j  and  the  term  aoo/"*    *^ 
was  declared  to  be  upon  truft  that  the  truf-  E^^^in^rth 
tecs,  after  the  death  of  the  hu/band^  and  (a)  '*'•  stainforth, 
wifej  (houldj   out  of  the  profits^  raife  and  aoi. 
pay  4000/.  for  young  children,  at  the  age  of  2r,'S«  z 
twenty-one  yearsi  unlefs  the  perfon  in  re-  rf"J?"^^^® 
mainder-.  (hould  raife  arid    pay  the  fame;  againfthisown 
and  the  term  was  decreed  by  theXords  Com-  a^eznent 
iniflioners  to  l^e  fold,  and  the  portions  to  be 
rai/ed  in  the  life- time   of  the   father  and 
mother,    And^  this  decree  was  afterwards 
affirmed  by  their  Lordfhips  on  a  rehearing. 
And  again  upon  an  appeal  to  the  Houfe  of 
X>ords. 

And,   in  fuch  cafes,  there  is  no  injury  ^J^Win. 

.  480.  709. 

done  to  the  reverfioncr,  by  decreeing  the 

money  to  be  raifedi  becaufe  it  being /i&^ 

payable  according  to  the  principles  adopted 

in  a  court  of  equity,  it  wVl>  though  not 

raifcd,  bev  intereft. 

«  But,  although  the  above  cafes  have  been 

^  ^nftantly  admitted^  as  the  law  of  the  Court 

gf  Chancery,  yet  fomc  great  men  have  con  - 

■ 

*  (0)  Ldd  Cowpcr  in  Cotliett  and  MaidweH  obfervcd, 
that  the  word  **  anJ^^  might  be  conftrued  disjundiveljr^ 

fldered  * 
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lidcred  them  as  going  too  far  in  favor  of 
the  heir,  at  the  expcncc  of  the  anccftor; 
and,  in  refpe6l  of  the  inconveniences  at- 
tending  thefe  deternninations,  whereby  an 
cftate  may  be  eaten  up,  and  devoured  with 
intereft  (becaufe,  if  a  reverfioriary  term,  Co 
circumftanced,  may  be  mortgaged,  the  por- 
tion may  in  rime,  by  the  accumulation  of 
intereft,  annount  to  treble  the  fiun  intended  > 
bcfidcs  which  tl^  jmortgagce  fnay  foreclofe, 
and  by  getting  reports  of  the  nK>ney  due, 
may  mkke  intereft  principle,  as  it  muft  be 
'  after  the  report  confirmed,  and  thereby  the 
whole  cftate  be  fwallowed  up)  have  feized  upon 
any  words  or  word  in  fuch  fettlement,  different^ 
from  former  cafes,  to  fhcw  that  the  portion^- 
ftill  remained  contingent,  or  from  whence 
arguments  may  be  drawn,  that  the  inteation 
of  the  feller  was,  that  the  term  ihould  not 
ht  dilpofed.of  until  it  came  into  poffcffion, 
to  diftinguifli  fuch  cafes  from  thofe  we  have 
mentioned^  and  make  them  exceptions  to  the 
general  rule,  whereby  they  might  avoid  de- 
termining in  conformity  to  thofe  cafes, 'which 
have  introduced  fuch  plain  inconveniences. 

Corl)ctt  V.  The  firft  ftand  was  itiade  by  Loffl  Co^er^ 

SaU. /5  9.       in    the    cafe    of    Corbett   and    Maidwell  ;^ 

l7f^'  *^^c  -^>  *^  ^^^^^^  ^^  ^h«  plaintifTs  wife, 

/cnaa.  Rfp.  upon  his  marriage,  fettled  land^  to  the  ufc  oi 

'  hia^felf  for  life,  remainder  to  truftces  for  five 

hundred 
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bundred  years^  remainder  to  the  heirs  male  Terinircftcd, 
of  the  body  of  his  intended  wife,  and  if  he  coatingc^ 
ihould  happen  to  die  withont  iffue  male  of  ^fo^RJ^rcflr 
his  body  by  his  wife,  and  there  ihould  be  "^^  ^SSj"^ 

.  •  ,      '  a  P*  Will  94« 

one  or  more  daughters  of  their  two  bodies^  ^  Bro.  Par. 
which  fhould  be  unmarried,  and  unprovided  **  ^  ^* 
for  at  the  time  of  his  death,  fuch  daughter 
(if  but  one)  Ihould  have  2000  /.  and  joA  fer 
mmaamj  ifiuing  out  of  the  profits^  till  the  * 
pordon  Ihould  become  du^the  po|don  to 
be  paj^able  at  the  age  of  eignWbn  or  day  of 
marriage,  and  a  power  for  the  truftees  lt>  raife 
it  by  fale  or  mortage  of  the  term,  or  per« 
ception  of  profits*  There  was  but  one 
Jfetdaughter  of  this  marriage,  and  no  fon,  and 
^tnc  wife  died;  and  the  daughter,  being  above 
^tiic  age  of  twenty-oifc,  raid  married  to  the 
plaintifiF,  the  queftion  was,  whether  die. 
truilees  could  raife  her  portion  in  the  Ufe- 
rime  of  her  father?  and,  on  great  confi* 
deraoon.  Lord  Cowpery  admitting"  ;he  cafts 
and  diftin6bions  before  ftated^  ia^d,  that, 
leaving  out  the  fuperfluous  words,  and  putting 
in  d|^  words  which  ougjit  to  have  been  infert<p 
cd.  ft  would  ftand  thu^,  ^  in  cafe  the  father 
«*  fliall  happen  to  die  without  iffue  male 
«<  of(hefai»dy-of  his  mfe,'<and  there  fbali  be 
««  a  ^tighter  begotten  between  them,  which 
'••  fluU  ,'be%nmarried  or  unprovided  for  at 
^     f*  the  ame  of  his  deceafc."     She  was  xq 

take 
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take  by  this  dcfcripcion,  or  clfe  flic  could 
not  have  this  portion.     Now,  though  the 
plaintiff's  wife  could  not  be  then  unmarried, 
yet  fhe  might  be  provided  for  in  her  father's 
life-time,   which  remained  ftill    contingent, 
becaufe  nobody  could  yet  fay,  flie  would  be 
unprovided  for  at  the  time  of  his  deceafe. 
But  the  deed  went  farther,  and  faid,  *'  Tben,^^ 
that  was  at  the  time  of  his  dccea/e,  the  faid 
daughter  fhouUf  have  2000/.  paid  for  her 
portion,   and  in  the  mean  time  (that  was 
from  fmure  of  iflue  male  untiVpayable)  the' 
truftees  fhould,  out  of  the  rents,  iffues,  und' 
profits,  raife  30/.  per  amum  for  her  main-  . 
tenance,'  whicn  mfuft  be  after  the  father'l^ 
death:  fgr  tho\igl\  thefc  words  ^^ profits y  fc?^."A 
might  be  conftrucd  bj^-ftle  or   mortgage, 
wher£  they  ftood  alone' m  a  deed^  yet,  being' 
there  put  in  contradiftinlftion  to  nior tgage,  they 
muft  be  underftood  of  annual  profits  only  \ 
and  that  could  not  be,  unlefs  you  "would  let 
the  maintenances  run  *  in  upon  tlic  father*s 
eftate  for  life  j  fo  that  it  was  plafn  that  the 
words  in  the  provifo,  ^  if  he  in  his  life-time 
**  pay,  or  fufBciently  fecure  tp  be  paid,  to 
*' /uch  daughter  as  fliall  be  unmarried," 
were  there  vitium  'dereciy    by  leaving'  out 
thefe   words,    "   or    not  frovid^  fcr^^   a^- 
the  time  of  his  deceafe  \  and.  if  they  were 
iriferted,  all  parts  of  the  deeds  would  be  con- 
filtent,  and  this  plain  and  natyral  conilruc- 

-.tion 
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tion  would  arife  thereupon,  that  the  fatlicr, 
at  any  time  during  his  life,  by  paying  her 
2000L  fliould  defeat  the  tern). 

But  we  muft  carefully  diftinguiih  between- , 
cafes  like  the  preceding,  where  part  of  the 
defcription  of  the  daughters  was,  that  ihe 
ihould  be  unmarried  aad  unprovided  for  at 
the  time  of  her  Other's  death,  and  thofe 
where  provifion  only  is  made,  in  cafe  the 
Athec  ihould,  in  his  life-time,  prefer   the 
daughters  in  marriage  with  portions  equi* 
valent  to  thofe  provided  for  them  by  the 
fettkmenti    and  alfo  between*  cafes  where 
die  words,  "  rents,  iflues,  and  profits,"  arc 
j^ced  in  contradiftindlipn  to  nfiortgage  and  * 
*fkle,  and  arc  applio^etodiBTerentobjefts,  and ' 
whece  fuch  words  are  ufed  together  and  in-' 
difcriminately,    as    pointing    out    different  ^ 

modes  of  raifing  fuch  portions ;  for,  in  either 
of  the  hft-mentioncd  cafes.  Lord  Cowper'% 
reafoning.  in  the  cafe  of  Corbett  and  Maidwell, 
docs  not  apply, 

ffhus  where  4  upon  his  marriagewith  Hibbleth^'te 
-B,  fetded  his  eftate  to  the  ufe  of  himfclf  for  ca.T.Taifotl 
life,  icmalnder  to  the  ufe  of  his  firft  and  ^'' 
other  (bns  ip  tail  male,  remainder  to  truflrees 
for  one  Aoufand  years,  remainder  over  1  and 
the  truft  of  the  term  was^  declared  to  be,  that 

♦  A  .  in  . 
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in  ea(e  there  fhould  be  no  iflue  male  of  t^e 
bodies  of  the  faid  A  and  B  begotten^  that 
ibould  live  to  the  age  of  twenty-one  years, 
or  be  married  and  have  ifllie,  and  that  there 
jhould  be  one  or  more  daughter  or  daughters 
of  the  bodies  of  the  faid  A  and  B^  then  the 
iaid  daughter  or  daughters  (hould  have>  if  but 
one,  the  fum  of  4000/.  fi)r  her  pordon,  and 
if  two  or  more,  the  fum  of  5000  /•  equally 
to  be  divided  between  them,  at  their  ages 
of  twenty-one,  or  day  of  marriage,  which 
ihould  firft  happen;  and,  if  there  fhould  be 
but  one  daughter,  that  then  fhe  fliould  have 
the  yearly  iuni  of  100/.  to  be  paid  her 
half  yearly,  by  equal  portions  for  her 
maintenance;  and,  if  there  fhould  be  two 
or  more,  then  the  fum  ffjoo  L  to  be  paid 
them  half  yearly  in  equ^l  fhares,  till  their 
refpf£tive  portions  fhould  be  raifed  and 
paid ;  and,  in  Cafe  the  portions  were  not  paid, 
that  then  the  truftees,  their  executors,  6?r. 

m 

fhould,  out  of  the  rents  or  profits,  or  by 
mortgage,  or  fale  of  the  premifes,  or 
any  part  therfpf  during  the  term,  raife  and 
pay  the  feveral  portions  before  limited; 
provided  that,  if  the  father  fhould,  in  his  life* 
time,  prefer  them  in  marriage,  with  portionst  ' 
equivalent  to  thofe  therein  limited,  or  that,  ' 
after  his  death,  the  remainder  man  fhould, 
upon  their  marriage,  pay  them  portions  equi- 
valent^ 
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Ta]^nt»  Of  that  thtrt  (b^iM  be  no^ugbter 
or  datigHt^s  who  QiomHA  Ure  t^  Mt^m  (he, 
age  oftff^fi^*onK^  or  bd  marrkdj  til^t  thea 
the  tedoft  flK>uld  c^fc  and  be  vqa^  Bg  tfao 
wife,  died  Jir  her  buifbwid V  fife^-timej  leav- 
ing no  iffiie  malej  but  only  three  da^gMlfr^ 
who  w^e  all  uomairiedj  and  oo^  qucftion 
was,  whether^  upon  tim  trufl:»  the  dai^hiera 
pord^ns  were  to!  be  railed  in  thevr  flither'a 
Bfe*tinie?..Bnd^  k  tvm  lield  by  Lord  Tald^^ 
that  cbejr  wens  {:  for  that  tbe  term  waa  Tufted 
origiiUi%,  and  die  portions  were  np  longer 
condngpit^cbut,  imitnediaficly  uposi  the  nu^ 
therms  deadi, .  bedame  vefte4,  and  |hat  ihe 
^pdcMi  giTta  to  thetriiftfesofraifingeidier 
by  rents  Jifldi^afits^  x>r  f^c>  or  n^rt^ge 
ofthe  preaufesy  didii6t  warrant  an  inferencei 
(whicit  had  been i^^o). that  the  father's 
dead^muft  neceflarl^  precede^  fince  it  waa 
inspoiSble  for  the  truftdes  to  raxfe  the  p0r^ 
dons  out^of  the  rests  and  profits  dwng  his 
life^  fbr^  in  deeds^  k.  was  ufual  to  put  in 
every  way  which  might  be  made  ufe  of;  but 
ic  did  not.fitnn  thence  follow,  that  the  daygh-* 
ters  were  to  wak  till  thb  trufteefcould  make 
thelh  choice^  winch  way :  they  fliould  raife 
their  'par|i(Bns ;  that  might  be  makingthem 
W&k  tiU  t&cir  fortunes  would  I^  of  no  fervice 
n^thon;  and  though  the  mortgage  or  falp 
was  to  bei  during  the  term^  which  wa$  ndj: 
Vol,  I.  H  *  to 
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to  dommence  in  pofleffion  till  the  fathoms 
death,  yet  the  portion  might  well  be  raifed 
in  his  life^dme^  it  being  no  where  faid,  that 
the  portions  fhould  not  be  raifed  till  after 
fiich  tiaie  as  the  term  fhould  take  cffc&  in 
poifeflion. ,  Indeed^  had  there  been  no  ex- 
prefs  authority  given  to  the  truftees  to  fell 
or  mortgage,  there  might  have  been  fome 
difficulty ;  but  fincc  they  had  the  power  of 
doing    both,  they   might    ufe    that  whidh 
would  beft  fuit  the  intereft  of  the  daughters. 
As  to  the  provifo,  whereby  the  term  was 
made  void  in  cafe  the  father  fhould,  in  his 
life-time,  prefer  the  daughters  in  marriage 
with  portions  equivalent  with  thofe  provided 
by  the  fettlement,  that  had  been  obje&ed  to 
prove,  that  the  parties  defign  was,  that  the 
portions  might  not  be  raifed   during    the 
father's  life,  by  reafon  of  the  power  refervcd 
to  him  of  providing  for  them  in  his  life-time, 
by  portions  equivalent ;  but,  in  that  rcfpcft, 
this  cafe  differed  widely  from  the  cafe  of 
Supn,  Corbett  and  Maidwell^  for  there  it  was  part 

of  the  defcription  of  the  daughter,  that  fhe 
fhould  be  unmarried,  or  unprovided  for  at 
the  time  of  the  father's  death;  which  de- 
fcription  gave  the  father  time  to  perform  it 
during  his  life,  for  the  reafon  before  men-^ 
tioncd;  but  this  was  no  fuch  defcription. 
And  the  portions  were  decreed  to  be  railed 

with 
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With  intereil  from  the  mother's  deathj  at 
>Kfhich  time  they  vcftcda  * 

Again,  words  pointing  out  the  fpecific  Butler ir.  Dun- 
and  prccife  time  when  money  is  to  be  raifed>  fp) wiii.44t. 
will  take  a  cafe  out  of  the  general  ruki  be-  »  Atk.357. 
cauie  they  imply  a  negativei  that>  till  then^ 
they  fhall  not  be  raifed,  and  if  fuch  negative 
words  we^e  added,  it  would  be  out  of  the 
queftion;  for  a  declaration  of  a-  trult  is  like 
the  prefcribing  a  law  to  the  truftee>  which 
is  CO  be  obfenred  by  him  implicitly,  and 
therein  contains  a  prbhibidon  to  a£t  otherwife 
than  as  dire&ed:  fuch  an  affirmation  implies  a 
negative,  in  the  fame  manner,  as  declaring 
the  tnift  of  a  term^  that  3000  /.  be  raifed^ 
implies  negatively,  that  no  nriore  than  3000/. 
fhall  be  raifed;  or  as  declaring  that  younger 
children  fhall  be  paid  their  pordons  at 
twenty-one,  implies  that  they  fliall  not  be 
paid  before  twen^-one& 

Thus,   whert,   upon  the  marriage  of  J  Butler  1;. 
with  B,  die  father  of  ^  covenanted  to  fettle  p^wSlS*. 
lands  in  the  articles  mentioned  on  ^for  life,  i»UkI-357- 
remainder  to  Bi  the  intended  wife  for  life, 
remainder  to  the  firft  and  every  other  fon 
of  the  marriage  in  tail  male,  remainder  to 
truftees  for  five  hundrea  years,  upon  the  truft 
therein  mentioned,  remainder  to  the  ufe  of 

H  2  the 


(  »^  ) 

IRc  fehiSi-  in  ft€*    The  truft  of  the  term  m% 

declared>  that  the  trufteds  flKmldj  from  and, 
after  the  commencement  of  the  term^  raife  por- 
tions for  the  yOtiAg^  children  of  thenfiarriagc, 
'oiz.  if  but  orte  younger  child,  then  3000/. 
if  more,  4000/,  to'be  raifcd  by  the  rents  ahd 
profits,  or  by  fale,  demifc,  or  mortgage, 
dtnd  payable  at  twenty ^oncy  or  marriage.  The 
marriage  took  effeft,  and  there  v?as  one 
daughter.  Thtn»  A^  the  hufband,  died,  and 
his  father  fettled  the  eftares  on  his  daughter 
in  law  jS  for  life,'  remainder  to  truftees  for 
five  hundred  years,  the  reVerfioh  to  himfeif 
in  fee,'  The  truft  of  the  five  hundred  jrcars 
term  was,  that  the  truftees  fliould,  from  and 
after  commencement  of  the  term,  by  rents 
or  profits,  falc,  dtmife,  or  mortgage,  raiie 
3000  /.  to  be  paid  to  the  daughter,  at  her 
age  of  t^lity-one,  or  marriage,  but  there 
was  no  provifion  for  maintenance.  And  on 
a  bill  filed  by  the  daughter  and  her  hufband 
({he  being  under  age)  for  the  portion^  the 
queftion  was,  whether  it  was  then  payable, 
or  whether  it  miift  wait  until  the  death  of 
the  parent,  the  mother,  who  was  then  but 
forty-three  years  of  age?  And  it  was  held  by 
Lord  Chancellor  Parker^  that  it  fhould  be 
raifed  p'out  the  died,  namely,  afier  the  com^ 
mencement  tf  the  term  in  poffeffhn :  for,  diat^thd 
declaring,  by  the  truft  of  the  term,  the  por*» 

tion 
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don  (hould  beraiied  after  the  coirinMiim^ 
mcnt  of  the  term,  implied  a  negative,'  that 
it  Yhould  not  be  raifed  before. 

•  *  *  *    *  •  • 

But  in  the  preceding  cafe.  Lord  Pa^keir 
took  a  nuddk  wayj  though  he  refufed  t» 
raife  the  portion  before  the  ternn  catne  imki 
pofieflion,  he  made  the  rererfionary  term  a 
iecuritjr  for  die  prrneipal-fum. 

•  Lord  Ftfr*^  diftlngtiifhed  the  cafe  of  Saviijc  v  • 
Builer  and  Duncombe  from  the  cafe  of  SavilU  i  P.  Win. 45 6. 
and  SaviUe,  whieh  was  argued  the  fame 
term,  and  -where,  upon  the  marriage  ofA 
wkh  the  daughter  of '5,  a  rent  charge  was 
(ettled  upon  her  for  her  jointure,  and  a  terrh 
of  ninety-nine  years  was  limited,  to  com- 
mence after  the  death  of  jf,  her  hufband, 
<leterminable  upon  the  death  of  his  then  in-  , 

tended  wife,  •  in  truft,  the  better  tofecure  fier 
this  rent  charge,  with  remainder  of  the  lands, 
thus  charged,  to  the  firft,  &c.  fon  of  the 
marrkge,  with  remainder  to  truftees  for  five 
hundred  years,  to  rarfe  portions  for  daughters, 
if  no  male  iffue,  the  portions  to  be  paid  at  die 
agcoffixteen,  or  marriage,  which  fhould  firft 
happen ;  in  which  cafe  his  lordfhip  allowed, 
that  this  500  years  term  for  portions  took 
place  in  equity  from  the  death  of  yiy  the 
ninety- nine  years  term  being  railed  for  a  par- 

H  3  ticular 
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pnpofe  ool^;  naindf,  for  fecuHng 
ihe  itttt  dnige,  and  fubjcA  to  that  tnift, 
winch  ^■■^■■*^  miif  to  part  of  die  profitSi 

;  cafe  then  in  queftion  {Butler 
^scafe)  the  whole  profits  of  the 
cfi^ofed  of  QDdl  die  commenccr 
ctcnn,  ID  the  mother  for  Ufe, 
wUch  difliii^uiflied  it  from  die  cafe  of  Sa^ 
^ak  and  SmBe.    But  Lord  Hardwick  ct)- 
'  fenrcs,   IB  a  (ubfequent    cafe^   that    Ix>rd 
JkUfxiqfk'i  feondcd  his  deor^  upon  the  fin- 
^  words,  "  from  and  after  the  commence- 
^mmtoftfaetam^"  and^  indeed^  the  lat- 
ter gound  of  diftinftion  between  a  cafC| 
where  the  whde  profits  are  %tkd  in  join^ 
turr,  and  a  cafe  where  oqly  part  of  t(iem  aiie 
fb  fettkd,  fecms  not  to  be  of  great  weight; 
for  the  feme  drcumftance  occurred  ii^  the 
cafes  of  flr^^ier  and  TnKT,  zoAStat^inrtb  an4 
Vadi^ra.       Simvfarth^  wdA  Swuib  zdA  Evm. 

But  ncocfl&ry  inference^  fiimilhed  from 
the  droimftanccs  of  the  cafe,  being  incon- 
fiftent  with  the  defign  of  raifing  the  portipusj 
before  the  term  comes  into  pofleffionj  is 
fuffident  to  diftinguifli  a  cafe  out  of  the  ge- 
neral rule  before  alluded  to. 


Bromev.  Thus,  where  lands  were  fetded  on  the 

fp!^w^n.484.  marriage  of  A^  in  the  ufual  form/  with  a 
^^ro.v^L  remainder 
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remainder  to  trufteesj  and  their  beirs  in  truft, 
that,  if  the  faid  yi  (hould  have  no  fon  by  the 
marriagej  or  ifj  having  fons,  they  fhould  aU 
die  before  twenty-one^  without  ifTue^   then 
the  cniftees  fiioujd,  out  of  the  rents  and  pro- 
fits of  the  premifesj  or  by  fale  or  leafing^  or 
otherwife»  raife  for  the  daughters  of  this  nnar- 
riage,  if  but  one>  a5Qo/*  payable  at  twenty- 
one>  or  nuuriagej  which  fhould  firft  happen ;. 
and  fhould  alfo  raife  and  pay  the  yearly  fum 
of  I  GO  A  by  half-yearly  paymentSi  for  her 
nuuntenance  and  ^ucation,  until  her  faid 
portion  ihould  be  due>  tUfirfi  faymM  of  the 
mavUMMc^  money  to  be  madeut  Juch  of  the  faid 
ba^-yearfy  feqfisy  as  fiotdd  next  bappem^er  tke 
ejtaie  fo  limited  to  (be  truftees  as  afbrefaid 
finmld  take  effeS  in  fofiffion^  together  with 
farther  proyifions^  if  there  fhould  be  more 
daughters  than  one ;    particularly  if  more 
than  three,    that  the  truflees,  &r.  fhould 
ftand  feifed  of  the  premifes  for  the  benefit  of 
'  all  and  every  of  the  daughters,  to  be  divided 
amongft  them  equally,  as  tenants  in  com- 
mon, and  of  their  r^fpe^tive  heirs  and  affigns 
for  ever.     The  hufband  died,   having  left 
no  iflue  male  by  the  marriage,  and  but  one 
daughter,  who,  bemg  twenty- one,  filed  her 
bill  in  the  life-time  of  her  mother  (who  hkd 
her  jointure  on  the  premifes)  .againfl  the 
truftets,  for  the  raifing  of  this  portion  by  fale 
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Of  mb^age,  of  ilicir  neverfxmary  ftuit  eftate; 
and  al^  wich  idtereft  from  the  tim^  the  fame 
became  payable  s  bat  the  bill  was  dilhii^d 
by  Lord  MiKclnfiM,  on  a  hearii^  befdre 
him  and  the  Mafter  of  thcll^ys,  upon  the 
groTitid>  that  aU  contingeBCei<4i2tt4iot  hap- 
peoed^  fince  the  eftates  for  life  muft  all  de^ 
termine  btfott  the  portion  couM  or  ought  to 
be  railed.  The  court  admitted  that  rhe  inceii* 
iioo,  as  to  the  itiatiner  of  railing  the  portion^ 
ought  to  prevail ;  but  here  the  inlbrKion  was 
plainj  6om  the  fad:,  that  the  raaihtenance  for 
the  daughter  was  not  to  be  paid  until  thetntfi 
^att^  eh^eaUe  "with  the  portion^  Mk  sffiff  in 
f^Jeffitm^  and  tiie  payment  of  the  maintenance 
mult  be  intended  to  precede  the  payment  o£ 
the  portion.  The  maintenance  muft  deter- 
mine when  the  pofdon  became  payable,  ^tA 
this  was  the  plaineft ,  indication  imagmablej 
that  the  parties  intended  the  portions  fhouW 
not  be  paid  until  the  truft  eftate  came  intopof- 
(effion,  which  made  this  a  ftronger  cafe  than 
that  of  Butler  and  UtoMm^ ;  and  this  de- 
cree was  affirmed  on  appeal  to  the  Houfe  of 
}l/0rds,  -     • 

The  principles  hid  down  by  I^ord  iV- 
ier^  m  the  caie  of  Br$wn  and  Biprkefy,  wo-e 
followed  up  by  Lord  HarJwicke.  (whofe  ge- 
neral iaclinadoBs  were  againft  railing  por- 

4.  uopji 
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tiom  in  tfae.&therV  li£b-time)^^iB  chac  of 
Steuau  aiid  DffkietM    Thctt  avdoeftioii  aiKfifr  ^^ 

Stevens  V- 

opon  a  fctdcmcnt  made  €n  die  martftftg^of  Dethtck. 
the  cfe&mlaBt;  dierfirft:  fimitttdon^  of  whicfej  ^     '  ^ 
waa  to  the  de&pcbnt  &r  Ufe« '  without  im- 
pcachmoil  ol^iilftc;  ebon  tajoriiftbes  lio  ptt^ 
fervecbntiDgrat  tifes,.  rema(kdetr.€o^i^U-^i&, 
rcitiakid^  totfae  firft  and  evt^^^bcr  ibiQ  of 
t|)e  ddendoAl V  bodf ;  and  itf^&Jiik  of  iflbd 
raakj  thcfli  ittnainder  to  trul^ftj  -  for  a  term 
of  five-huiMMtd  }«ars,  uf^oa  frisft^^thaty  if 
then  fbooid  be  one  of  •  more  daughters,  thie 
tniftees,  thttr  tx^cutors,  or .  adfininiftrators, 
(hovild^  out  ofake-yearljr  or  other  r&t^,  kHies 
fl^idproiics,  bj^fale,  leafe^  or  mottgage^of  tfate 
laid  inaiiors>  mefiuages^  lands,  isf<.  or  aay 
piit thdreof^  coki{H^}zed ^ithinthe  fakl ferin> 
raife^d  pay  uoto  fuch  daughter  ^r  daugb«- 
ters  the  fum  of  sooo  L  for  her  or  their  por « 
tioA  or  |)OitioA69  fio  be  paid  to  fuch  ctilf 
dau^ter  (if  diere  ^  as  but  one)  at  her  age 
of  twenty*one,  or  day  of  marriage,  which 
ihould  &*((  happen ;  and  if  they  all  died  be- 
fore their  portions  became  due,  then  the  faid 
payments  to  ceafe,  as  to  their  executors  and 
adminiftrators,  ^nd  to  fink  into  the  eftate 
•for  the  benefit  of  the  perfon  to  whom  the 
fetreifiim  flieuld  belong ;  and  aUb,  that  fuch 
daughter  or  daughters  flrould  have  out  of 
the  preroifes^  comprifed  in  tht  term  of  five 

hundred 
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hundred  jnrs^  iuch  yearly  maintenanor  ds 
was  {uitable  to  their  dignity  and  quality, 
and  that  the  refidue  of  the  rents^  iflues^  and 
profits,  abovefuch yearly  maintenance^  (hould, 
in  the  mem  timij  till  the  portions  became 
payable,  be  received  by  iKA>perfo^  as 
ihould  be  entitled  to  the  reverfion  mmedi- 
4iefy  exfeOmU  ufan  the  determnMiM  of  thtjmi 
term.  The  nfiother  died,  and  left  no  other 
ifllie  but  a  daughter  who  was  married.  The 
bill  was  brought  by  the  huftlind  and  die 
daughter  againft  the  father  and  the  truftees, 
to  raiie  the  portion  immediately.  Lord 
fieardwicki  obferving,  that  the  grounds  on 
which  the  portion  was  reflifed  to  be  raifed 
in  the  cafe  of  Brome  and  Berkley^  both  ia 
the  Court  of  Chancery  and  Hoqfe  of  Lords, 
were,  that  maintenance  being  given,  mii  hj 
the  very  terms  of  the  trufi  to  precede  the  por- 
tion, and  not  to  be  raifed^  till  the  term  took 
effedb  in  pofleflion,  a  fortiori^  the  portion 
was  not  due  and  payable  till  then.  Apply 
that  to  this  cafe.  The  truftees  of  the  term 
were,  out  of  the  yearly  or  other  rents,  iffucs, 
and  profits,  or  by  fale,  leafe,  or  mQrq;age 
of  the  faid  manors,  &c.  to  r^e  and  pay 
unto  fuch  daughter,  &c.  the  fum  of  2000/. 
for  her  and  their  portion,  &c.  ^  and  alfo 
fuch  daughter  or  daughters  were  to 
have,    out    of  (he  premifcs  comprifed  in 

the 
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tl^c  terra  of  fiyc  huadred  years,  fuch  yearly 

maintenancej  as  was  fuitable  to  thieir  degree 

3nd  quality  j  and  the  refidue  of  the  rents  and 

profits  above  fuch,  yearly  maintenance,   was 

in  the  mean  time,  till  the  portions  became 

payable,  to  tc  received  by  fuph  perfons  &c. 

This  was  the  fame  cgfe  as  that  of  Br^f^if  and 

Berkley y  only  that  there  it  was  prayed  to  be 

ratfed  in  the  life-time  of  the  mother;  here,  in 

the  Iifertim€^  of  the  father,  which,  if  any  thing, 

was  morp  i^f^vourable,     The  maintenance 

then  was  to  bo  raifed  out  of  the  ren?s  and 

profits,  after  the  firft  quarter-day,  when  the 

term  Jbould  take  effeU  in  possession  ^  here 

the  words,  in  the  mean  time,  were  words  of 

r^lfdon,  a/id  rpferred  i^ot  only  to  a  time 

jhat  was  to  begin,  but  to  a  time,  which  was 

alfa-to  end  ;  J>ut  of  what  rents,  iffues,  and 

profits,   could  the  truftees  then  receive  any 

thing  ?  Could  they  bring  gedments  ?   No, 

for  they  could  not  enter  to  raifc  the  money 

out  of  fhe  profits,  till  after  the  d^ath  of  the 

/athen     His  lordlhip  was  qf  opinion,  that 

^e  father  might  have  fold  the  rcverfion 

fubjeft  to  this  tertxii  which  IJiewed,   that 

the  whole  truft  of  the  term    was  to  take 

efieft    after    the    death    of   the    father. — 

By  the  fame  argument  as  had  been  made' 

life  of  for  raifing  the  portion,  the  maintc- 

pancc  might  have  been  raifed  in  t}ic  lif?- 

K 
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time  of  the  fathtr,  as  well  as  the  'porticfw  : 
but  it  was  the  fubfcqucnt  words  that  confined 
k.to  the  tinle,  if  the  terms  t Ae  cfFeft  irt 
poffeffion.  1 1  was  faiid,  that  in  the  cafe  o^fBrvm^ 
«nd  Berkley^  there  were  the  words  **  take  t;fftS 
in  foffeffiQn^' '  znA  no  fuch  words  here;  bt* 
ihofe  words  were  made  ufe  of  there,  onhr 
lo  (hew,  that  maintenance  could  not  be  raif- 
cd  in  the  lifetime  of  the  mother.  The 
/amc  argunoent  woiild  hold  as  ftrbng  hercj 
for  though  the  words  were  not  exactly  the 
fame,  yet  they  were  of  equal  force,  namely, 
**  immediately  exfeSarU  upon  the  determinatiom 
^\ff  the  term:' 

But,  Lord  Hardwickey  in  the  laft-men- 
tioned  cafe  of  Stevens  and  DethicL  fcemed  tc^ 
diink  that  ftronger  circumftances  were  necef^ 
fary,  to  Ihew  that  portions  were  not  toberaifed 
until  the  term  for  fecuring  them  came  into 
poiTeffion,  where  the  claim  arofc  under  a  will^ 
than  where  it  arofe  under  a  fetdement  s  and 
his  Lord(hip  urged  that  as  one  ground  for 
diftinguifhing  bet^feen  that  cafe  and  the  cafb 
Tffitu  of  Halt  and  Carter,   decided  by  him  at  a 

pri6r  period  of  time. 

Sandys  v*  The  circumftance  of  its  being  dire(5bcd, 

I  p.  Will.  709.  ^*^  ^  portion  fhall  be  raifcd  out  of  rents  anfl 

profits,  or  ly  mortgage,  is  not  a  rcafon  why 

it 


it  fhould  wale  till  the  term  comes  into  p6Sbt^ 
fion/  in  order  that  the  trnftees  may  make 
fiheir  ekftton  i  indeed,  this  ground  ^as  takdi 
hk  argument  m  the  cafes  of  ^ri^me  and  Bert-* 
Zrjp,  ami  /&//  and  Carter,  but  was  over-ruled 
by  Jjord  Hardwicke  in  the  latter  cifc,  hi* 
l..ordfliip  obfcrving,  that  there  were  many 
cafes  of  fettlements  where  this  defkion  yinti 
giTen  to  tnifteesy  and  yet  they  had  not  been 
allowed  to  poftpone  the  railing;  in  order  to 
make  Aeir  dedion  only.         , 

■ 

There  ^f,  by  his*  will,'  created  a  term  of  Han-y-Catcr, 
one  hundred  years,  in  truft,  out  of  the 
rents-and  profits  of  tte  premtfes,  or  by  morti 
gage  diereof,  to  raife  portions  of  lOoL  for 
each  of  the  daughters  of  his  Ton  S,  payable 
^  eighteen,  or  day  ^f  marriage  ;  and  niore- 
over  to  pay  to  every  fuch  daughter  or  daugh- 
ters the  fuiil  of  61.  a  year  for  their  mafn- 
tenance^  till  their  rcfpeftive  portions  flioiild 
become  due  and  payable;  with  a  proviib, 
chat  it  fhould  be  lawful  for  hi>s-  fbn  ^  to  ^ 
make  a  jointure  to  fuch  woman  as  he  fhould 
inarry^  6[  all  or  any  part  of  the  prcriiifes 
liauced  to  him,  and  in  cafe  of  failure  of  iflue 
male  of  B,  the  like-  limitation  to  his  two 
ddier  fons  5  with  a'provifo,  that,  in  cafe  fuch 
perfon  or  perfons  as  fhould  be  next  in 
remainder  or  reverfion,  expe^ant  upon  the 

faid 
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iaid  term  of  one  hundred  years^  ihould  and 
would  pay  unto  fuch  daughter  or  daughters 
of  the  faid  B,  or  their  guardian^  or  to  fuch 
perfon  as  fhould  be  lawfully  authorized  to 
receive  the  fame^  all  and  every  of  their 
relpe£tive  portions  of  lOoL  a*piecej  either 
before  or  after  the  fame  were  due  and 
payablCf  by  the  direftion  of  his  will ;  thai 
then  the  faid  term  of  one  hundred  years 
ihouldj  from  chencefbrth^  ceaie  and  deter- 
mine for  the  benefit  of  fuch  peribn  or  perfons, 
in  remainder  or  reverfion  as  aforefaid.  B  had 
daughters^  but  no  fon>  and  died,  leaving  hb 
widow,  who  had  a  jointure  of  the  whok 
eftates  devifcd  under  the  will^  And  the 
queftion  was,  whether  the  daughters'  portions 
fhould  be  raifed,  in  the  life-time  of  the 
mother,  by  mortgage  of  the  reverfionary 
eftate  ?  And  Lord  Hardwicke  determined 
that,  chey  fhould  be  raifed  immediately.  And 

■ 

his  Lordfhip  diflinguifhed  this  cafe  from 
Supta.  that  of  Brqme  and  Berkley,  upon  the  ground 

that,  in  the  latter  cafe,  the  daughter  was  not 
entitled  to  have  any  maintenance  till  the  term 
took  efiedt  in  pofTellion,  but  in  the  preient 
cafe,   it  was  far  otherwife;    for  the  main- 

fi^tiwu  tf  ^"^^^^^  ^^  actually  a  charge  upon  the  eflate, 
this  no  rcafon,  and  the  truftces  were  to  pay  6/.  per  annum  to 
then  iQtcrtft  '  cach  daughter  till  their  portions  refpedliyely 
»?«tt,  by        became  due  and  payable,  and  was  not  poft- 

poned 
5 


(     HI     ) 

poned  until  after  the  term  came  into  poflef-  foreciofure,b^ 

fion>  fo  that  msuntenance  run  on  till  then. —  f^ten^^ 

And  though  he  did  not  know  any  inftance, 

where  a  fale  had  been  direded  for  main- 

tttiance  out  of  rents  and  profits   (becaufe  it 

muft  be  annualj  vhich  would  create  endlefs 

trouble)  yet  it  was  a  charge  upon  the  eftatCj 

and  the  arrear  which  was  incurred  muft  be 

paid  off  after  it  came  into  poileflion.     Then 

where  could  be  the  obje£kion  of  mortgaging 

the  reverfion  then,  or  what  harm  could  it  be 

to  the  reverfioner  ?  Becaufe^  the  moment  the 

term  came  into  pofieflion^  the  arrears  of  the 

msdntenance  muft  be  fatisfied.    As  to  the 

objeftion^  that  the  portion  being  direded  to 

be  nuied  out  of  rents  or  profits^  or  by  mort* 

g^ge^    therefore     ought    to  wait  till    the 

term  came  into  pofleffion^  that  truftees  might 

make  their  ele&iouj   this  was  the  argument 

an  Br^me  and  Berkley  but  there  were  many 

cafes  6[  fetdements  where  this  ele^ion  was 

given  to  trufteesj  and  yet  diey  not  allowed 

CO  poftpone  the  raiGng,  in  order  to  make 

their  election  only.    And  his  Lordlhip  faid 

he  was  not  clear  whether  it  might  not  be  raifed 

by   falcj     if   it    had    ftood  only  upon  the 

words,  **  rents  and  p-ofits^^  which  had  been 

held  to  carry  a  fee. 
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^1  "  AfrScw^  irWHren/ wIkx  claim  portiDiis  fo. 
-  *  :  circumftintea^  art  rttitlM  to'^dher  provi- 
fibhs,  the/fliaH,  n<it^Hhftinding,  have  Atfr 
portions' H^ifed  when  pjiyatfe  j  for  that  cih- 
euiY»f?aii^  1  does  nit  furiiilh  any  ground  to 
fiifpcrtd -^ihe  isfifing  them  ;  beeaufe,  if  they 
htfve  *  "^IfeSf  W  i^rtion^  by  the  fttdemeht, 
ft^3^  ought  hot  to  lofc  that  right  by  having  t 
feflier  pf  ovlfioh. : 

P.  wm. 94.  '  r*  'Aeiife  c^i KifreJIey\nd Neivland^  iLord 
jittiiileifi^i  VaLxSi  foirxc  itreft  onf  the  words 
**  to*  be  railed  by  rents  and "  profits,  or  by 
Jale,  ik  rrtbrtgage,  and  be  paid  at  the  daugh- 
ter's 'attaining  the  age  of  d^fitcen,  or  mar- 
riage, Of  kvitbin  asfiort  a  time  after  ms  the 
fame  Jhmli  6r  might  h  convenientfy  raifedi^ 
obiervihg,  that,  in  his  bpiAion,  it  could 
ifiot  be  conveniently  raifetf  'by  felling  a  re- 
-irerlion,  *  which  wotild  incommode  the  femily 
to  that  degree  as  to  ruiri  the  eftatej  for 
which  rcalbn  he '  thbiight  that  it  c6uld  not 
be  conveniently  raifcd  until  the  death  of  the 
father.  Btit  his  lordfhip  was  of  opinion,  in 
the  cafe  of  ^rafford  and  AJhton^  where  the 
tenants  for  life  were  dead,  and  the  queftion 
was-  between  the  remainder  man,  a  remote 
relation,  and  the  daughters  of  the  feller, 
whether  the  the  truftees  might  fell  or  mort- 
gage a  term,  the  trufts  of  which  were  de- 
clared 
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• 

ckred  to  bc>  that  if  the  ieller  ihould  die 
without  ifiue  male  of  the  faid  marriage»  and 
Ihould  leave  one  or  more  daughters^  then 
die  tniftees  fliould,  out  of  the  rents  and 
profits^  raife  8000  /.  for  the  daughters  of  that 
marriage^  to  be  paid  to  them  as  foon  as  con- 
veniently could  be,  without  limiting  any 
czprefs  time  when  the  portions  were  payablcj 
that  the  portions  were  prcfently  payable; 
for  the  daughters  being  twenty-one  at  their 
father's  death  (who  furvived  their  mother) 
and  marriageable,  it  was  then  convenient 
that  they  Ihould  have  their  portions. 

And  the   words,  ^hich  dire£b  the  pay- 
ment of  the  portion  at  twenty*one,  or  mar« 
riagf,  do  not  at  all  militate  againft  the  con* 
ftniftion  laft  alluded  to  in  favour  of  the 
heir  or  reverfioner,  where>  from  the  words 
an  the  inftrument,  thete  is  room  to  admit  it  i 
becaufe,  iuch  words,  nevertbekfs^  have  their 
effeft,  for  they  veil  a  righf  in  the  portion 
in  the  child,  when  it  attains  that  age,  or 
the   event  referred  to  arrives,  and,  there* 
upcm,  the  portion,  in  cafe  of  the  death  of 
the  party  intitled  to  it,  becomes  transferable 
to  executors  or  adminiftrators,  as  a  veftcd 
intereft. 

Vol.,  I.  I  Nor 
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tP.Win-45«*      Nor  will  the  obje£Hon>    that  the  Settle* 

ment  does  not  provide  maintenance  until  the 
portion  is  payable,  be  of  any  weight  to  pre- 
vent the  conftruftion  alluded  to,  fw  there 
is  no  reafbn  that  equity  (hould  fupply  that, 
any  more  than  that  it  (hould  fupply  the 
want  of  a  portion,  if  none  were  provided. 
In  tFUth,  this  may  be  induftrioully  omitted 
by  a  fetdement,  as  intending  to  leave  the 
child  to  depend  upon  die  mother,  who,  by 
the  law  of  the  land,  and  of  nature,  is  bound 
to  provide  for  it. 

But  where  no  particular  time  is  mention- 
ed for  the  payment  of  portions,  though  the 
fame  are  fccured  by  a  terni,  and  direded  to 
be  paid  out  of  the  rents,  iflues  and  profits 
of  the  premifcs  comprifcd  in  the  term, 
courts  of  equity,  who  ufc  a  difcretionary 
power  in  fuch  cafes,  if  the  children  to  take 
be  of  tender  years,  although  the  events  have 
happened  on  which  they  are  to  veft,  will  not 
raife  them  by  fale  or  mortgage,  but  will 
leave  them  to  be  paid  out  of  the  profits  as 
they  accrues  conlidering  thefe  as  cales  of 
portions  to  be  railed  by  perception  of  pro- 
fits without  intereft,  and,  therefore,  not  due 
until  produced  thereby :  The  cafes  of  Evelyn 
a  P.  Will.  660.  ^^^  Evelyrt,  and  of  the  Earl  of  Rivers  and 
9  Vcrn.  7».      j^C  Earl  of  Derfy,  fall  under  this  diftindion. 

In 
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In  the  cafe  of  Pierpoini  and  Lord  Cb^ney,  1P.W1U.489- 
LiOrd  Macclesfield  inclined  (trongly  againfl  raif-  hui  8c  banfey. 
ing  maintenance  b  jr  mortgage  of  a  revcr-  JjJ,^^^*' 
fionary  terai  expedant  on  the  death  of  the 
wife,   although  the  maintenance  as  well  as 
the  portion  was  direfbed  to  be  raifed  by  the 
truftees,  in  the  fettlement  in  queftion,  either 
by  rentS)  iflues>  and  proBts^  or  by  fale  or 
mortgage,   and  to  be  paid  quarterly,   the 
firft  payment  at  fuch  of  the  four  ufual  feafts 
as  Ihould  next  happen  after  the  deceafe  of 
the  huA)andi    obferving*   that  he  had  not 
been  able  to  find  one  fingle  precedent  for 
xnortga^ng  a  reverfion  for  maintenance. 

But,  in  the  report  of  the  cafe  of  Pierpoint  '  P«cr  Will. 
and  Lx>rd  Cheney y  one  of  the  council  cited  a 
cafe  of  Lord  Herierf,  decreed  by  the  Matter 
of  the  Rolls,  wherein  the  late  lord  Herbert 
gave  hb  real  eftate  to  his  nephew,  fubjeft  to 
a  term  for  years,  which  was  declared  to  be 
upon  truft  by  fale  or  mortgage,  or  with  the 
l^rofixs^  to  raifc  3000  /•  a  piece  for  his  two 
fitters,  and  100  L  per  amum,  maintenance 
money  -,  and  the  eftate  happened  to  be  fo  in  • 
cumbered  with  jointures  and  rent  charges, 
that  there  was  not  enough  to  pay  the  main- 
tenance; whereupon  the  court  decreed  a 
i^nortgage  of  the  term  to  raife  it. 

I  2  And 
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And  Lord  Macclesfield  himfclf,  afterwards, 
decreed  in  a  cafe  wherein,  otherwife,  the 
children  muft  have  been  left  unprovided  for 
hy  the  Settlement^  that  maintenance  Ihould  be 
raifed  by  the  mortgage  of  a  revcrfionary 
term  vefied  in  intereft^ 

RavcnhiUv.  In  the  cafe  alluded  to,  there  was  a  term 
?R  wai-xSo;  of  SCO  years  limited  to  truftecs,  to  raife  por- 
tions for  danghters  in  cafe  of  no  ifliie  male 
by  the  marriage.  The  truftees  of  the  term 
were  to  raife  2000  /.  a  piece  for  the  daugh- 
ters of  the  marriage,  payable  at  their  ages 
of  eighteen,  with  maintenance  money  at 
the  rate  of  40  /.  per  annum,  to  each  daughter 
from  the  deaths  of  their  father  and  grand- 
father by  the  mother's  fide,  until  their  por- 
tions (hould  become  payable.  The  father 
died  leaving  two  daughters,  one  eight  and 
the  other  nine  years  old,  and  the  term  did 
not  commence  in  pofTefllon  until  the  death 
of  a  third  perfon,  which  happened  fome 
time  afterwards.  The  truft  of  the  term  was 
to  raife  the  portions  by  fale,  mortgage,  or 
profits ;  but  the  truft  to  raife  the  mamtcnance 
was,  by  rents  or  profits,  fo  that  there  was 
a  dififerencc  in  the  deed,  between  the  man- 
ner of  raifing  the  portions  and  that  of  raif- 
ing  the  maintenance.  And,  upon  thefe 
faftsj  it  was  objeded,  that  the  maintenance 

fliould 
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Ihould  not  begin  until  the  500  years  term 
conninenced  in  poflcilion^  at  which  time  only 
the  (ame  could  be  railed  by  rents  and  an- 
nual profits.  Efper  Lord  Macclesfield^  Chan. 
*'  it  is  againft  my  opinion  to  raife  a  portion 
or  maintenance  by  felling  a  /everfionary 
term,  and  under  colour  of  the  word  profits ; 
but  it  has  been  ruled  before  my  time,  that 
profits  fball  extend  to  any  advantage,  which 
/hail  be  made  of  the  land  by  fale  or  mort- 
gage, as  well  as  rents ;  e^ecially,  in  cafes  of 
neceHity,  and  when  the  daughter  has  had 
no  other  maintenance,  it  has  been  decreed  to  Butler  v, 
be  raifcd  by  a  mortgage  of  a  reverfionary  ^pra.^^' 
intereft  of  a  term.  But  the  prefent  cafe  is 
much  ftrongeri  for,  here  the  trufl  term  for 
raifing  this  maintenance  and  portion  is  come 
into  pofleflion,  fo  that,  at  prefent,  the  main- 
tenance money  mufl  be  raifed  out  of  the  an- 
nual profits;  it  is  like  a  rent  granted  out  of 
a  rcverfion  to  commence  prefently,  in  which 
cafe,  though  the  reverfion  does  not  fall  into 
pofleflion  until  many  years  after,  yet  when 
it  does  fall,  it  (hall  anfwer  all  the  arrears. 
So  let  the  arrears  of  the  maintenance  mo- 
ney, fit>m  the  time  the  fame  became  payable 
by  the  fcttlemcnt^  be  raifcd  out  of  this  term. 

Before  we  drop  this  fubjeft  it  may  be 
proper  to  obferve,  that  to  prevent  queflions 

I  3  of 
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of  the  foregoing  kind  refpeding  portions^ 
it  is  ufual  in  nKxlern  iettlements  to  infert  a 
claufe^  that  no  fate  or  mortgage  (hail  be 
made  for  raifing  portions^  until  the  eftate 
ihall  veft  in  pofieffion. 

An  executor  is  alio  now  con&dered  as  in- 

veiled  by  the  law  with  the  power  of  felling, 

and    confequently    mortgaging,    leafes  for 

years  and  chattel  interefts  belonging  to  his 

CoXett.         teftator,  although  it  appears  to  have  been 

a  P.Will.  149.  Qnce  decided  in  the  Houfe  of  Lords  other- 
Hum  Die  V, 

Bfli.  wife,  namely,    that  an  executor  could   not 

make  a  good  tide  ^o  a  term  to  a  purchafcrj 
and  a  judgment  in  favour  of  the  vendee, 
upon  that  ground,  was  reverfed  in  the  Houfe 
of  Lords;  But  the  cafe  as  it  ftood  in  the 
Houfe  of  Lords  has  fince  been  confidered  as  a 
cafe  of  fraud,  and  as  fuch  (landing  upon  its 
own  .particular  circumflance?.  Andj»  if  it 
were  otherwife,  no  one  would  venture  to  deal 
with  an  .executor,  and  it  would  follow,  that 
^n  executor  would  be  under  an  incapacity, 
and  difabled  to .  fell,  though  there  were  ever 
fo  ipuch  occafion  for  it  for  payment  of 
debts.  And  this  feems  reafohablc ;  for  how 
can  it  be  expelled  that  a  purchafer  fliould 
take  upon  him  to  make  out  the  account  as 
to  the  quantum  of  debts  or  affets,  when  he 
is  npt  entitled  to  have  thp  vouchers  to  make 

out 


out  fuch  account?  Therefore,  if  fuch  ef- 
tate  be  ibid  or  mortgaged  in  prejudice  of  a 
ipecific  or  refiduary  legatee,  his  remedy 
would  be  againft  the  executor ;  but  he  can^ 
not  follow  the  property  into  the  hands  of  a 
purchalbr. 

But  voluntary  alienation  by  coUufion  of  Nugent  tr. 
an  executor,  will  not  be  binding  upon  the  i  Ati[^63. 
parties  entided,    but  will  be  fet  afidc  in  i^J^' 
equity,  which  will  follow  the  property  in  fuch  »  Vcni.6x6. 
cafes. 

Where  a  will  contained  a  claufe  in  the  Ridcmt^. 

C       1        IT  Tit 

Allowing  words,  namely.  That  die  truftees  mouth,   ^^ 

(hould,  by  perception  of  rents  and  profits,  ^  ^^*  *^^' 

or  by  leafing  or  mortgaging  the  fame,  raife 

and  levy  the  fums  and  legacies  made  pay-*. 

able  out  of  lands,    amounting  to  39,000/. 

and  ihould  pay  the  fame  in  fuch  manner  as 

in  the   faid   will  before- mentioned.     Lord 

Hariwicke  refufed  tO"  decree  a  fatej  obierving, 

that  where  a  man  created  a  term  for  pay« 

ment  of  debts,  and  dl^clared  the  truit  of  that 

ttrm  to  be  by  perception  of  rents  and  pro* 

6ts,  or  iy  leafing  or  hy  mortgaging  to  raife 

fufficient  rnoney  for  the  payment   of  his 

debts,  it  reflrained  it  merely  to  a  payment 

out  of  the  rents  and  profits  1  if  it  had  been  a 

trufl:  of  the  rents  and  profits,   he  faid  the 

term  might  have  been  fold  for  the  fatisfaAion 

of  creditors. 

1 4r  CAP, 
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%          ^^^^^^^ 

iHHHi^ 

« 

* 

CAP.  V. 

« 

€)f  tfte  a^ortgagce,  $Ct 


IN  rcfpcft  of  the  mortgagee  of  land,  he 
mult  be  a  perfon  capable  of  pofTefling 
real  property ;  for  a  mortgage  being  at  law 
a  conditional  fale,  no. one  v/ho  is  under  a 
legal  impediment  to  take  by  a  purcha(e^  can 
have  the  capacity  to  take  by  a  mortgage. 
But  any  one  who  is  capable  of  taking  an  ab- 
folute  purchafe,  may,  it  feems,  take  by  mort- 
gage i   confcqucntly,   all  natural  and  poli- 
tic or  corporate  bodies,   that  are  not  dif- 
abled  by  law,  may  be  mortgagees.     And  it 
feems  that  fome  perfons,    that  cannot   be 
mortgagors,.may  be  mortgagees ;  for  an  alieq 
may  be  a  mortgagee ;  but  if  a  mortgage  of 
land  be  made  to  him  in  fee  fimple,  or  for  a 
term  of  years,  he  cannot  hold  it,  but  th^ 
king  will  be  entitled  to  .have  it  from  him. , 


So, 


^  (  "I   > 

A  perfon  attunted  of  trealbn  or  felony ^ 
he^re  or  after  attainder  may  be  a  mort^ 
gagee^  but  he  cannot  bold  the  thing  mort-* 
gaged  J  6>  a  perfon  out-lawed  may  be 
a  mortt;agee  of  landsj  but  the  king  will 
be  eadded  in  both  cafes  to  thepropertyj  in 
tfaemt  fubjeft  to  the  condition  in  like  manner 
as  the  attainted  peribn  or  out-law  held  them^ 

So  u/me  covdrt  may  be  a  mortgagee^ 
but  cannot  be  a  mortgagor^  unlefs  by  con- 
ftruftion  of  equity  on  an  agreement  that  Ihe 
{hall  poffels  feparate  property^  in  which  cafe 
&e  may  probably  be  fo  confidered. 

4a4  an  vnfyox  xpay  be  a  mortgager. 


C  AP^ 
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C  A  P.    VI. 

HfHiHn  a  ^tt0a0e  us  conODetcti  in 

Cquttp. 


AT  common  law^  while  the  ftrift  rules 
of  the  feudal  fyftem  were  permitted 
to  remain  checks  upon  the  free  alienation  of 
real  property,  no  idea  fras  entertained  of 
making  it  fubiervient  to  the  ordinary  exi^ 
gencies  of  its  owner,  by  fuffering  it  to 
become  the  fubjeft  of  a  pledge.  The  land- 
holder, therefore,  however  prefling  his 
necefiities  might  be,  had  no  means  of  ratling 
money  on  his  eftate  but  by  a  conditional  fale ; 
and  if,  by  any  unforcfeen  event,  he  became 
incapable  of  performing  the  condition  ftrid- 
ly,  or  at  lead  in  efieft,  at  the  time  ap- 
pointed, his  property  in  the  land  was  gone 
from  him,  and  abfolutely  veiled  in  the  pur- 
chafer,  without  any  poffibility>  at  law,  of 
.recovering  it.  The  confequence  of  which 
wa$9  that  an  eftate  of  great  value  might  be 

forfeited 
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forfeited  for  a  trifling  confidcration.  But 
when  the  ftern  and  rigid  fereritics  of  that 
tenure  yielded  to  the  importunities  of  a  more 
refined  age,  and  the  benefits  of  conmmercc 
were  found  to  keep  pace  with  the  extenfion 
of  a  free  alienation,  the  courts  of  equity 
moulded  contracts  refpeding  real  property 
into  the  ihape  moft  convenient  for  the  pur- 
poies  of  fociety.  In  adjuiling  the  various 
rules  reipeding  it,  many  contefts  arofe 
between  the  courts  of  law  and  equity ;  the 
JM'mer  ever  diijplaying  a  ftrong  inclination, 
to  adhere  to  the  old  rigid  maxims  introduced 
for  the  purpofe  of  prefcrving  real  property 
unalienable ;  whilfl:  the  latter  were  diipofed 
to  coniider  the  eilential  nature  of  contra£b, 
and  to  give  them  operation  according  to 
the  intention  of  the  parties  ftipulating.  In 
the  end  they  prevailed,  and  an  equitable 
jurifdi&ion  was  gradually  introduced,  which 
by  corrcfting  without  enfeebling  the  feverc 
njdles  of  the  common  law,  laid  the  foundation 
of  a  iyftem  of  jurifprudence,  admirably 
adapted  to  the  attainment  of  fubftantial 
juftice. 

The  law  relpefting  mortgages  became 
almoft  a  fubje<5b  of  exclufive  jurifdi£lion  in 
th<^  courts ',  for  although  in  law,  the  mort* 
gagee   (the  n^ortgage  being  cffefted  by  a 

conditional 
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conditional  alienation  of  the  land   and  an 
aflual  livery)    was  con6dered  as  the  pro- 
prietor, fubjeft  to  be  dcvcfted  of  it  only  by 
^_   ^.  the  ftridl  performance  of  the  condition,  yet. 

Tree  Ch.  99*      ,  ,  ' 

faTMTd.^3.  in  equity,  the  tranfaftion  was  deemed  a 
^  ^  *'  mere  perfonal  contraft  for  the  loan  of  money^ 
and  the  land  a  fecurity  for  the  due  per- 
formance of  that  contraft,  and  the  mort- 
gagor was  looked  upon,  notwithftanding  the 
lolemnities  attending  the  conveyance,  as  the 
aftual  owner  of  the  land.  The  debt  conib- 
qucntly  was  there  efteemed  the  principal,  and 
the  land  the  incident  j  and  whenever  the  debt 
was  difcharged,  the  intcrcft  of  the  rnortgagce 
and  all  derivative  and  incidental  interefts  de- 
pendant thereupon,  in  the  land  determined 
of  courfe,  the  land  being,  in  equity,  bound 
with  the  power  of  redemption ;  in  whatever 
hands  it  might  be,  the  legal  poflcflbr  became 
.  in  equity,  as  to  any  eftate  outflanding,   a 

iV€ni.575.     truftcc  Only  for  the  mortgagor.     Bur  until 
^     redemption  or  fatisfadtion,  the  mortgagee's 

Roper  v.Kzt-  intereft  was  good,  in  equity,  to  entitle  h\tx\ 

dJlTc,  9  Mod.  1       '         1  /• 

J96.  to  receive  and  enjoy  the  profits. 

From  vievvlng  the  fubjcft  in  this  light, 
this  conclufion  neceffarily  followed,  that  a 
mortgage  was  not  fuch  an  alienation  of  a 
man's  real  property,  as  altered  any  diipofi- 
tion  of  it  prcvioufly  made  s  but  only  in  iq 

much 
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tnucli  as  It  was  thereby  neceffarily  affefted  i 
€x.  gra.  having  been  pledged  by  the  owner^ 
it  could  not  be  recovered  by  him  or  his 
alienees>  but  by  difcharging  the  demand  for 
which  it  was  a  fecurity,  that  being  a  lien 
thereupon. 

'Vhus  where  T,  fcifed  in  fee,  fettled  his  Thorny  v. 
knds  by  a  voluntary  conveyance  to  the  ufe  7vera%8», 
of  himfclf  for  life,  with  remainder  to  his  ^^""'"^  ^^^^ 
daughter  and  heir  apparent  in  tail,  remain- 
der to  his  three  brothers  in  tail,  remainder 
to  himfclf  in  fee,  with  power  of  revocation  j 
and  fevcn  years  after  n^ortgaged  thofe  lands 
in  fee  to  one  of  the  three  brothers,  that  were 
/emainder-men ;  and  the  condition  of  re- 
demption was,  that  if  the  mortgagor  or  his 
heirs  paid-  the  money  at  the  day,  he  (hould 
have  the  land  in  his  former  eftate ;  the  mort- 
gage became  forfeited,  and  the  mortgagee 
afterwards  purchafed  of  his  elder  brother,  who 
was  the  heir  at  law.  The  third  brother  then 
brought  his  bill  for  the  third  part,  by  virtue 
of  the  remainder  in  tail  limited  to  him  and 
his  two  brothers  5  and  the  queftion  was, 
whether  the  mortgage  was  a  total  revocation, 
or  only  pro  tanto  ?  and  held  it  was  a  revoca- 
tion pro  tanto  only,  the  mortgogor  being  to 
have  the  lands,  oh  payment,  as  in  his  former 
eftate. 

So 
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lui«.Dt»di.  So  vhere  I  S,  in  1663,  by  his  wUl  in 
34s.  writing,  dcviied  lands  to  j4,   in  tail  male, 

water  1;.  Duke  remainder  to  the  plaintiff  in  fee^  and  having 
s^Z^Rmn.  afterwards  occalion  for  money,  mortgaged 
9<J-  thofe  lands  in  fee,   and  in  1683  died  :   A 

%  Will*  649* 

Eariof Lincoln  being  dead  without  iffue,  the  plaintiff,  who 
^tm.VvL  had  the  remainder,  brought  his  bill  to  be  let 
^^^^Lj^^,  into  the  benefit  of  this  dcvife.  It  was  ob- 
jdicrys,iRoiL  je&ed  bv  the  council  for  the  defendant,  who 

Ahr.6i6,  let-  -^  ^  . 

tern.  No. a.    was  the  heir  at  law,  that  this  being  a  mort- 

^^^*  gage  in  fee,  was  an  abfolute  revocation  of  the 

devife  ;  although,  if  it  had  been  but  a  rnort* 

gage  for  years,  then  they  admitted  the  rcvcr- 

fion  would  have  paffed,  and  that  would  have 

iSalk^xjS.      carried  with  it  the  equity  of  redemptioni 

3  iSl^^uZ.      and  fo  the  revocation  would  have  been  pro 

tanto  only.  But  here  being  an  eftate  in  fee 
mortgaged,  that  went  to  the  whole,  and  was 
a  foil  and  abfolute  revocation  in  law;  and 
being  fo  in  law,  there  was  no  reaibn  for 
equity  to  aid  the  plaintiff  againft  the  heir  at 
law.  But  the  Mafter  of  the  Rolls  was  of 
opinion,  that  a  mortgage  was  a  revocation 
fro  tanto  only,  which  decree  was  afterwards 
affirmed  upon  appeal  to  the  Chancellor,  his 

zVeni«342«  Lordihip  declaring,  that  though  the  mort- 
gage in  fee  was  a  revocation  at  law,  yet,  in 
equity,  it  fhould  not  be  taken  for  a  total 
revocation,  but  the  devifee  ihould  be  admit- 
ted to  the  redemption.    For  the  intent  of  the 

5  mortgagor> 
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mon^agor,  in  making  the  mortgs^>  could 
be  no  other  than  only  to  ferve  his  fpecial 
purpofe  of  borrowing  money  to  fupply  his 
prefent  occafion. 

But,  if  the  mortage  be  made  to  the 
dcvifee^  flibfequent  to  the  devile^  that  will 
be  a  total  revocaticMij  the  two  interefts  of  a 
mortgagee  and  a  deviiee  being  inconHitenC 
with  each  other.  As  where  one  feifed  in  fee  Harkncfi  nt. 
of  the  lands  in  queftion>  and  having  one  ion  chVi4%tvid. 
and  one  daughter,  made  her  will,  and  £t^cS.^i' 
thereby  deviled  them  to  her  daughter  and  her  ^9* 
heirs,  and  afterwards,  for  fecuring  4000  A 
which  {he  was  indebted  to  her  daughter,  Ihe 
and  her  ion  joined  in  a  mortgage  of  them  to 
her  for  five  hundred  years,  to  be  void  on 
payment  of  loo/.  per  annum  to  the  daughter 
during  her  mother's  life,  and  the  /pool. 
with  intereft,  within  three  months  after  her 
mother's  deadi.  The  queftion  was,  whether 
this  mortgage  to  the  daughter,  being  made 
fubfequent  to  the  devifc,  were  a  revocation  of 
the  devife  in  fee  to  her  by  the  mother's  will, 
or  only  pro  tanto  ?  And  it  was  urged,  that 
the  mother's  intention,  in  making  this  mort- 
gage, was  only  with  a  defign  to  fecure  the 
4000/.  fhe  (tood  indebted  to  her,  not  to 
revoke  the  devife  in  fee  :  but  it  was  decreed 
to  be  a  revocation  in  Mo,  for  it  was  made  to 

the 
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(he  fame  peribn  as  was  deviieei  andi  there« 
fbrej  inconiiftent  with  the  devife. 

Every  contraA  for  the  fecuring  of  moneys 

by  the  conveyance  of  a  real  eftate  to  the 

lenderj   not  made  in  contemplation  of  an 

eventual  arrangement  of  property^    iS|    in 

MeHorv.        equity^  deemed  a  mortgage  s  and  all  provifbs 

495 *inS^.  *    and  ftipulations  between  the  parties,  tending 

to  alteri  in  any  iubfequent  event>  the 
criminal  nature  of  the  mortgaged  innre/l,  or 
prevent  the  redemption  of  the  edate  pledged 
upon  payment  of  the  money  borrowed,  with 
intercft,  are  void.  For  were  any  fuch  agree- 
ments fuffered  to  prevsul,  they  would  put  it 
in  the  power  of  every  mortgagee  to  take 
advantage  of  the  neceffides  of  the  mortgagor,' 
by  inferting  reftriftive  claufes  to  prevent  a 
redemption  of  the  eftate  pledged,  unlefs  upon 
terms  injurious  to  the  latter.  In  equity, 
therefore,  the  right  of  redemption  is  confi- 
dered  as  infeparably  incident  to  every  contraft 
founded  on  a  mortgage,  and  can  no  more  be 
reftrained,  than  the  power  of  tenant  in  fee- 
fimple,  to  alien  generally,  or  of  tenant  in  tail 
to  fufFcr  a  recovery  i  it  being  a  maxim,  that 
the  fame  eftate  or  intereft  cannot  be  a  mort- 
gage at  one  time,  and  at  another  time  cealc 
CQ  be  fo. 

Thus, 
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Thus,  where  Sir  Robert  Jafofiy  father  of  Jafonv.Eyrfs, 
the  defendant,  being  fcifed  of  an  eftate  Trin.aaCar/ 
chargeable  with  a  mortga^  for  4500/.  and  ** 
intcreft,  to  one  Fijbery  entered  into  a  treaty 
of  m^riage  with  the  plaintiff,  and,  by 
articles,  it  was  agreed,  that  2100/.  Ihould  be 
()aid  towards  that  debt,  with  1500/.  the 
portion  of  the  plainti6F,  and  600/.  advanced 
by  Sir  Robert ^  which  reduced  it  to  1900/. 
for  fecuring  paynnent  wljpreof,  by  inftalments 
at  certain  times j  a  leafc  of  the  premifcs  for 
five  hundred  years,  was  made  to  Travers  and 
Fincby  defendants,  with  a*  provifo,  that  after- 
wards they  (bould  join  with  Sir  Robert  to 
convey  the  prcmifes  to  truftees  and  their  heirs, 
to  the  ufe  of  Sir  Robert  for  life,  remainder  to 
the  plaintiff  for  her  jointure  and  in  full  of 
dower,  remainder  to  the  truftees  and  their 
heirs,  in  truftj  that  if  Sir  Robert  fhould  pay 
the  1900/.  with  intereft",  amounting  to  2700/. 
within  the  faid  time,  if  he  fhould  fo  long 
live  j  or  othcrwife  within  three  years  after  the 
date  of  the  laft-mentioned 'conveyance,  and 
procure  the  kafe  to  be  furrcndered,  to  the 
intent  that  if  the  defendant.  Dame  Anney 
/cinrived  him,  Ihe,  fo  long  as  Ihe  lived, 
mi^t  hold  the  premifes  difcharged  of  the 
lame,  then  the  faid  truftees  fhould  be  feifed 
of  the  premifes  to  the  ufe  of  Sir  Robert  and 
his  heirs;  but  in  cafe  either  of  failure  of 
-Vol.  I,  K  payment 
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J)ayment,  or  Sir  Robert^  death  before  pay- 
ment and  furrender  of  the  leafe,  then  that  the 
truftees,  and  the  heirs  of  the  furvivor  of  themi 
(hould  {land  feifed  of  the  reverfion,  to  them 
limited,  in  truft  for  the  plaindff  and  her  heirs, 
not  only  to  enable  her  to  fay  the  debty  and  free 
her  jointure  thereof^  but  to  the  end  Jhe  might 
enjoy  the  inheritance  for  increaje  of  her  fortune, 
according  to  an  agreement  between  her  and 
Sir  Robert ;  and  (ho\\ld  convey  the  fame  as 
Ihe,  during  coverture,  or  fole,  or  her  heirs, 
ihould  diredt.  Sir  Robert  Jafon  died,  leaving 
the  defendant  his  heir.  Dame  Anne  married 
Eyres y  one  of  the  plaintiffs,  who,  there  being 
a  former  incumbrance  not  taken  notice  of> 
paid  it  with  damages* 

On  this  cafe,  crofs  bills  were  filed  by 
Eyres  and  his  wife  to  have  the  inheritance^ 
and  by  the  heir  of  Sir  Robert  to  have  the 
inheritance  on  paying  the  debt. 

On  the  hearing,  it  was  argued  for  EyreSy 
that  it  was  an  exprefs  agreement  that  the  wife 
ihould  have  the  inheritance,  if  the  debt  were 
not  paid,  or  the  leafe  furrendered;  that  it 
could  not  be  a  mortgage  as  to  the  wife^ 
though  the  leafe  was  a  mortgage  to  Fifheri 
that  if  it  had  been  meant  to  have  been  a. 
mortgage^  the  power  of  redemption  would 

Jiayc 
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*  • 

have  been  limited  to  the  heir  as  well  as  to  Sii* 
Robert  \  hut  it  was  only  limited  to  btmy  and 
not  to  bis  heir ;  (hat  there  was  reaibn  for  fy 
doings  becaufe  her  whole  portion  had  been 
expended  in  reducing  the  debt^  and  fo^  until 
payment  diereofi  Ihe  would  otherwife  have 
been  without  any  profits  of  her  jointure; 
that  in  contemplation  of  thisj  it  was  exprelsly 
agreed,  the*  reverfion  fetded  in  the  truftees 
ihouJd  go  to  the  complainant  and  her  heirs^ 
Aot  only  to  enable  her  to  pay  the  debt,  and 
free  her  jointure,  but  to  die  end  that  Ihc 
might  enjoy  Ae  inheritance  for  the  increafe 
thereof.  But  the  court  decfeed  it  a  mort- 
gage, faying,  that  if  the  father.  Sir  Robert, 
had  lived  after  three  years,  it  could  not  have 
been  denied  but  he  might  have  redeemed  it; 
and  that  no  mortgage  could  be  altered  by  any 
artificial  words,  unleis  by  fubfequent  agree- 
ments. 

« 

So  where  Ay  having  fettled  a  jbinture  on  Howari  v. 
the  plaintiff  before  marriage,  which  proved  Hams,!  Vera. 
dcfedive,  and  not  of  vahie  according  to  the  Sc.  %  Ca. 
mamage-agrcement,.  afterwards  made  her  SiXut. 
an  additional  jointure  of  other  lands,   and  ^  ^' 
fihen^  in  i673>  i^^de  a  mortgage  to  the  de- 
fendant By  for  fecuring  looo/.  with  interefl^ 
in    ^hich,    .among   others,     part    of  the 
jointured    lands   were   ccmprifed ;    in  the 

K  2  mortgage- 


mortgage-deed  there  was  a  fpecial  daufe  of 
redemption,  that  if  Jy  or  the  heirs  nude  of 
bis  bodyy  Ihould,  in  June  1686^  pay  the 
principal  fum  and  intereft  in  the  mean  dme, 
then  he,  or  the  heirs  male  of  bis  body^  ihould 
be  admitted  to  redeem  ;  and  there  was  like* 
wife  a  covenant  to  pay  the  1000/.  on  the  — 
day  of  — -*y  i686,  and  intereft  in  the  meaa 
timej  by  half-yearly  payments.  A  died 
without  ifilse,  sod  his  wife,  being  a  jointrefs 
of  part  of  the  mortgaged  premifes,  and  fa 
entided  to  redeem  the  whole,  exhibited  her 
bill,  in  1677,  for  that  purpofe.  The  caufe 
was  heard  before  Lord  Chancellcnr  Notiing 
bamy  and  afterwards  re-heard  before  Lord 
Keeper  Norths  and  both  decreed,  that  the 
mortgage  (hould  be  redeemed  notwithftanding 
the  mortgagor's  death  without  ijfue  j  the  rather, 
becaufe  the  defendant  had  a  covenant  for 
re-payment  of  his  mortgage  -  money. 

Kitvington  v.       Soy   where  the  condition  of  a  mortgage 
I  v^rli"*!^.     was,  to  redeem  during  the  life  of  the  mort^ 

Sclfcl^*^     S^S^^>  *^  ^^  decreed,  diat  die  heir  might 

redeem  notwithftanding* 

\t  makes  no  difference  whether  the  provifa 
for  redemption  be  in  the  fame  deec^  or 
the    conveyance    be    abfolute^    and    the 

pOWCf 
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power  of  redemption  given  by  a  diftinifl 
iiiftnunent. 

Thus,  where -r^,  having  a  church- leafeYor  Maniovcv, 
three  hVcs,  conveyed  and  affigned  it  to  the  ^^}}'^  Bniton, 

/•       t  r%         r     t  •  *  Vcm.  84,  Ct 

deteodaiii:,  B's  father,  in  confideration  of  ^d.  croft  v. 
5  50/.  and  the  conveyance  was  abfolute  j  yet  myns  603.°' 
B%  ^funba/er^  by  deed  under  his  hand  and 
fcal,  Agreed  fbat  if  A^  at  the  epd  ^/  one  year^ 
then  ntxt  enfuing,  paid  him  600/.  he  would 
re-convey.  The  600/.  was  not  paid,  two  of 
the  lives  died,  the  leafe  was  twice  renewed 
by  die  defendant  and  his  father,  and  tv^'enty 
years  had  pafled  (ince  the  firft  conveyance, 
when  ^,  being  a  prifoner  in  the  Fleet,  and 
indebted  to  the  Warden  for  chamber-rent, 
afligned  to  him  all  his  right,  tide,  intereft, 
equity,  and  power  of  redemption  in  the 
leaie;  whereupon  he  brought  his  bill  to  ^ 
redeem,  and  it  was  fo  decreed  on  payment 
of  the  principal,  and  alfo  the  fines  paid  upon 
the  renewal  of  the  leafes,  with  inter.efh 

Nor  will  an  agreement  to  make  the  con- 
.vcyance  abfolute  upon  payment  of  a  farther 
liim,  if  the  money  lent  be  not  paid  at  the 
day  appointed,  alter  the  cafe  j  fuch  ftipula* 
-tions  being  deemed  unconfcionable,  becaufe 
a  cnan  ought  not  to  have  intereil  for  his 
monvf  and  a  collateral  advantage  befides; 

K  3  nor 


i 


(    «34    ) 

nor  may  he  clog  the  redemption  by  any  bye 
Wfflcttv.  agreement.  Therefore,  where  the  plaintiff 
Vcm.  4S8.       wa^  the  youngeft  fon  of  his  father,  and  the 

father  being  feifed  according  to  the  cuftom 
pf  the  manor  of  W^  of  a  copyhold  tenement 
of  the  nature  of  Borough  EngUJby  of  the  value 
of  15/.  per  annum,  horrowtdi  200 /•  of  the 
defendant's  father  in  Jpril  167 1,  and,  for 
fecuring  the  fame,  made  a  conditional  fur- 
render  into  the  hands  of  two  cuftomary 
tenants  of  the  manor,  to  be  void  on  payment 
of  the  looL  with  intereft  in  April  167a ;  and 
at  the  fame  time  the  plaintiff's  &ther 
entered  into  a  bond,  conditioned  that  if  the 
^00  L  and  intereft  fhould  not  be  paid  at  the 
day,  then,  if  the  defendant's  fatfier  (hould, 
within  ten  days  afterwards,  pay  him,  his 
executors,  adminiftrators,  or  affigns,  the 
farther  fum©f  78/.  in  full  for  the  purchafe  of 
the  premifles,  the  bond  (hould  be  void,  or 
otherwife  fhould  ftand  in  full  force.  The 
plaintiff's  father  died  in  1671,  before  the 
mortgage  was  forfeited,  leavmg  the  plaintifii 
an  infant  of  two  years  old.  The  200/.  with 
intereft,  not  being  paid  at  the  day,  the  de- 
fendant paid  the  78/.  the  next  day,  when, 
according  to  the  condition  of  the  bond,  the 
mortgage  was  forfeited,  to  the  adminiSrator 
pf  the  plaintiff's  father.  The  plaintiff's  bill 
was  to  redeem  on  re-payment  of  the  200 /• 

4  F^ 
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with  intcrefr,  difcounting  the  profits.  Th^ 
defendant^  by  his  anfwer,  infifted  it  was  an 
abfolute  purchaie>  but  the  court  decreed  a 
redemption^  not  doubting  but  it  continued 
a  mortgage;  and^  as  to  the  78/.  declared 
ibat  to  be  well  paid  to  the  adminiftrator, 
vid  ordered  the  whole  to  be  repaid  with 
cofisy  difcounting  the  niefne  profits. 

So  where  A^  the  defendant,  lent  money  jcnnfngsctar 
to  By  to  carry  on  buildings,  taking  a  mort-  ^Vot^5«>-^ 
gage  fi"om  him  to  fecure  16,000/.  with  legal 
intereft ;  and,  in  another  deed,  executed  at 
the  fame  time,  took  a  covenant  from  B  that 
he  ihould  convey  to  the  defendant,    if  he 
thought  fit,  ground-rents,   to  the  value  of 
16,000/.  at  the  rate  of  twenty  years  purchafe ; 
on  a  bill  to  redeem,   the  defendant  infifted 
upon  the  agreement,  but  a  redemption  was 
decreed  on  payment  of  intereft,   principal^ 
and  cofts,  without  regard  thereto* 

» 

Again,  where  the  plaintiff  being  feifed  in  -^^^^  ^^ 
fee  of  the  lands  in  queftion  worth  200/.  fer  Edwards, 
amtumy  mortgaged  the  fame  in  1637,  to  the  %%%,\i  Car.». 
defendant's  father  for  250/.  and  agreed  and 
alio  iealed  a  deed  for  the  abfolute  fale  there* 
of^  if  the  money  were  not  paid  at  the  end 
of  fcven  years  \  a  redemption  was  decreed^ 
aotwidiftanding;  for  the  defendant's  father, 

K  4  '.'  having 


(    136    ) 

,  haying  exhibited  a  bill  againft  the  plaintiff  for 
the  land  or  the  money,  made  it  evident  that 
it  was  only  a  mortgage  originaUy^  and  being 
fo  at  firfl:,  the  fubfequent  agri^ement  could 
not  alter  it. 

* 

And  although  a  mortgagee  have  a  power 
to  mortgage  or  to  fell  the  lands  mortgaged 
abfolutcly,  in  cafe  of  failure  of  payment  at  a 
given  time>  a  court  of  equity  will,  neverthe- 
lefs,  confidpr  any  conveyance  by  him  to  be 
fvibjeft  to  redemption,  if  it  be  evident  from 
the  res  geft^,  that  the  vendee  did  npt  depend 
upon  the  power  j  as  if  the  equity  of  redcmp* 
tion  be  excepted  in  the  conveyances^ 

Croft  V.  Vo^n      Thus,  where  a  conveyance  of  lands  wa^ 
en,  Comyns     ^j^j^^  ^^y  j^^fp  ^^^  rcleafe,  by  A  to  B,  and 

his  heirs,  and  by  a  defeazance  bearing  date 
with  the  releafp,  it  was  agreed  that  if  yf  re- 
paid looo/.  ^c.  borrowed  of  J5,  within  a 
year  from  the  date  of  the  indpnture,  then  B 
fhould  re -convey  to  him  i  but  if  he  failed  to 
pay  the  money  within  the  yeaf,.then  B  (hould 
mortgage,  or  abfolutely  fell  the  lands,  free 
from  redemption,  and  out  of  the  •  money 
raifed  by  fuch  mortgage  or  fale,  pay  the  faid 
lOOo/,  &c.  and  intereft,  and  be  accountable 
for  the  overplus  to  J,  and  his  heirs.  A  fine 
was  alfo  levied  to  i?,  in  order  to  bar  ^'s 

c  witc 
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wife  of  dower.  Afterwarck,  the  money  jiot 
being  paid  at  the  time  ftipulatcd,  B  agreed 
to  convey  the  eftate  for  a  certain  funi  of 
money^  and  in  the  agreement^  and  ai(b  io  the 
conveyances,  an  exception  was  made^  and  u^ 
fuch  exception  the  dcfeazance  was  mentioned* 
And  afterwards  a  queftion  arofe^  whether  the 
purchafer  had  an  abfolute  eft^te^  or  an  ^(bte 
redeemable*  And  it  was  contended  that  he 
had  an  ablblute  eftate,  for  tl^at  the  eftate 
conveyed  to  B  was  an  abfolqte  eftattf,  and 
thou^  there  was  a  defeazance  executed  at  the 
iame  dme,  yet  that  was  to  have ,  operation 
oi4y  within  ^  twelven>onth,  after  whicH 
periodi  B  was  inverted  with  a  power  to  fcU 
ab/blutely  free  from  all  equity  of  redcmp* 
tion;  con/equently,  it  then  became  a  truft 
for  B  to  fdJ, .  4nd  where  an  eftate  was  con- 
veyed to  truftees  to  fell,  the  vendee,  by  virtue 
of  fucb  fale,  had  an  abfolute  fee,  free  froni 
;dl  charges  and  power  of  redemption.  And 
the  fine,  it  was  faid,  paffed  the  right  of 
the  then  owners  in  the  eftate,  and  made  it  ab« 
iblute.  But  it  was  anfwered,  and  refolved 
by  the  court,  that  the  eftate  was  redeemable, 
for  thc*eftate  conveyed  by  -^  to  B  was,  in  its 
nature,  a  mortgage  to  him,  and  though  the 
money  was  not  paid  within  the  year,  yet  the 
™ortg2igor  might  ftill  have  redeemed  at  any 
tinie  wh^e  the  eftate  continued  in  B;  and 

then. 
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then,  though  B  had  a  power,on  non-payment 
within  the  year,  to  mortgage  or  fell  in  order 
to  raifc  the  money  lent,  and  to  be  account- 
able for  the  overplus,  it  was  not  then  to  be 
conGdered  what  he  might  have  done,  but 
what  he  bad  done ;  and  it  was  evident  that  it 
was  not  j^s  intention  to  convey  an  abfolute 
and  indefeazable  eftate,  for  he  had  not  con- 
veyed it  abfolutely,  and  free  from  the  equity 
of  redemption;  but  had  infifted  upon  having 
the  defeazance  inferted.  If  then,  as  was  the 
cafr.  By  on  non-payment  of  the  money 
within  a  year,  ftood  as  a  truftee  for  jfy  fub- 
jeft  to  the  defeazance,  his  (B*s)  vendee 
coming  in  with  notice  of  that  truft,  would 
^nd  in  his  place,  and  muft  be  confidered  as 
taking  the  conveyance,  liable,  in  equity,  to 
the  performance  of  the'  truft  j  and  the  fine 
made  no  .difference,  for  it  only  operated  to 
ftrengthen  the  eftate  and  free  it  from  the 
dower  of  the  wife,  but  it  confirmed  it  in 
ftatu  quoy  and  did  not  difcharge  it  from  the 
equity  of  redemption  to  which  it  was  befpre 
liable. 

Nor  will  any  fublequent  agreement, 
entered  into  between  the  affignees  of  the 
mortgagee  and  other  perfons  to  reftrift  the 
period  of  redemption,  though  creditors 
of  the  mortgagor,    alter  the  nature  of  a 

contraft. 
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contraftj    originally  founded  on  a  ntort- 


Thus,  where  one  creditor   (lands  mort-  Exton^o. 
gaged^  or  the  equity  of  redemption  of  them  ^'^*^*^»  ^ 
being  fubje£t  to  debts,  and  the  mortgagee  infirsu 
having  exhibited  a  bill  to  redeem,    or  be 
forcclofed)  undertook  to  redeem,   entering 
into  an  agreement  with  the. other  creditors, 
that,  if  they  paid  him  the  money  at  a  day    • 
appointed,    riiey  fhould  redeem,    otherwilc 
the  lands  fhould  be  his  abfolutely.     Though 
jhc  creditors  failed  to  pay  the  money  at  the 
time  agreed  upon,  yet,  upon  a  bill  exhibited 
by    them    afterwards,    a   redemption  was 
decreed. 

But  it  feems  queftionable  whether  a  power 
of  redemption  can  be  let  up  upon  a  fuble- 
quent  agreement,  made  after  an  abfolute  con- 
veyance executed  i  for  if  it  be  a  mortgage, 
it  nrnUt  be  fo  ak  initio  on  the  original 
agreement. 

And,   therefore,   where  one  having  the  vkLCopicr 
rcverfion  expe&ant  upon  the  determination  J^n^^'J^np* 
of  a  leafe  for  life,  in  an  eftate  worth  looo/.  ^^.i. 
fer  annum  J  conveyed  it  in  fee  to  fv  R,  in 
conGderation  of  lOOo/.  and  no  more,  and 
(he  tenant  for  life  died,    a  pretence  was 

fct 
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£c  up  diat  this  conrqrance  was  no  more 
than  a  mortgage,  bccauie  H^R  had  declared 
tb0i  be  did  not  know  how  long  he  fhould  en* 
J07  the  eftate,  and  that  he  would  take  his 
money  again  widi  mtereft  i  Jed  dubiiaturper 
iurum  I  and  one  reafon  was,  becaufe  matter 
fiibfequent  will  not  Qiake  it  a  mortgage,  if 
it  was  not  io  upon  the  original  agreement. 

But  aldiough  Courts  of  Equity  will  not 

fufier  the  mortgage  to  ck>g  the  redemption 

with  any  ftipulation  for  a  purchafe,  at  a  f^^ 

cific  price  agreed  upon  at  the  time  of  the 

loan>  becaufe  the  admii&on  of  fuch  a  praflice 

would  fyrniih  an  inlet  to  great  fraud  and 

impofition  upon  the    mortgagor;    yet^    I 

apprehend,  a  mere  agreement  that,  in  cafe 

of  fale,    an    opportunity  of   pre-emption 

'  ihould  be  given  to  the  nx>rtgage^  would 

be    decreed ;     but    it    muft    be   daimed^ 

'at  a  reafonable  time;   for,  where  A^  tht 

iOH)yv.         plaintiff's  brother,  died,   having  previoufly 

ca.  Abr.  599»   mortgaged  lands  to  B  by  deed,  containing 

8c!  9  Mod,      covenants  to  re-co^vcy  upon  fix  montb$ 

M^Eq^»r      notice  of  payment   of  the    principal  and 

intered,  and  that  in  cafe  the  eftate  fhould  be 
fold,  B  fhould  have  the  pre-emption;  B  got 
the  counterpart  into  his  hands  after  ^s 
death;  then  the  plaintiff  gave  him  fix 
months  notice  that  he  would  pay  off  the 

mortgage. 
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mortgage^  which  he  refufed  to  accept ;  upon 
whicb>  the  plaintiff  exhibited  his  bill  for  a  re« 
conveyance  of  the  eftate^  having  entered  into 
articles  for  the  fale  of  it.  B,  in  his  anfwer, 
inlifted  on  the  covenant  for  pre-emption ;  buc 
k  appearing  that  neither  the  plaintiff  or  pur- 
chafer  knew  any  thing  of  thb  covenant,  the 
counterpart  of  the  deed  ha^ng  been  in  B's 
cuftody  ;  that  the  plaintiff^  on  application  fbf 
it>  had  been  denied  it,  the  mortgagee  infifling 
only  on  payment,  alledging  the  fecurity  was 
too  narrow  for  the  money  lent,and  threatening 
to  foreclofcj  never  having  mentioned  hi3 
daum  to  pre-emption  until  after  the  eftate 
wa3  fold }  it  was  faid,  he  ought  not  to  fet  it 
i2p  to  the  prgudice  of  the  purchaier^  having 
had  time  to  claim  it,  if  he  had  pleaied> 
before  the  efbte  was  fold  i  and  it  was  decreed 
accordingly. 

A  diftindion  hath  been  made  by  the  court  j^^^^^ 
of  Chancery,  between  contracts  originally  5?^*"*»  i 
founded  tipon  lending  and  borrowing  money^ 
with  an  agreement  for  a  purchafe  in  a  certain 
event,  and  cafes  where,  after  a  mortgage,  a 
new  agreement  hath  been  entered  into  and 
executed  by  the  parties  for  an  abfolute  pur- 
chafe, although  there  be  a  fubfequent 
declaration  that  the  mortgagor  may  have 
his  eflate  upon  payment  of  intercft,  princi- 
pal. 


V4 


pafv  and  cofts;  or,  where  a  releafc  of  thi 
equity  of  redemption  is  given  with  a  collate^ 
ral  agreement  to  re-convey,  upon  repayment 
of  the  purchafc-moncy;  and,  in  the  latter 
cafes,  it  hath  been  detehnined  that  no  rc- 
purchafe  ftiall  be  had,  unkfs  upon  ftrid 
performance  of  the  conditions  ftipulated* 

Cotterci  V.  "^^"^  wherc  yf,  a  joint-tenant  with  B,  hef 

fc^«?TJiif '*  fifter,  made  an  abfolute  conveyance  to  C  irt 
i-oBd  Talbot,   fee  for  104/.  which  was  admitted  to  be  in- 

tended  only  as  a  mortgage ;  fome  time  after, 
in  1708,  thofe  deeds  were  cancelled,  and 
then  yf,  in  confideration  of  184/.  (including 
the  104/.  paid  by  C)  conveyed  the  eftate  fe/ 
jU'pra^  but  with  a  farther  covenant  not  to 
igree  to  any  partition  without  Cs  confent 
B  was  in  pofleflion  till  17 10,  when  C,  ejcfting 
her  out  of  the  moiety,  enjoyed  it  quietly  dll 
1726,  at  which  time  A  brought  a  bill  for 
redemption,  to  which  C  pleaded  himfelf  an 
abfolute  purchafer.  The  receipts  given  for 
the  money,  mentioned  it  to  be  purchafc- 
moriey.  In  1710,  there  was  an  agreement 
that  A  might  have  the  eftate  again,  if  defired, 
on  payment  of  principal,  intereft,  and 
charges.  It  was  firft  heard  before  the 
Mafttr  of  the  Rolls,  who  difmiffed  the  bill. 
Afterwards  it  came  on  before  Lord  Chan- 
cellor ^-alloh   who  obfcrved  the  cafe  was 

vcrjr 
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I 

Tcry  dark ;  the  firft  deed  was  admitted  td  be 
a  mortgag<^  the  iecond  was  made  in  the 
iame  manner^  excepting  the  covenant  re* 
ipedting  the  partition^  which  was  the  darkeft 
part  of  the  cafe ;  for  to.fuppofe  that  it  was  an 
abiblute  conveyance,  and  to  take  a  covenant 
fiiom  one  who  had  nothing  to  do  with  the 
eftate,  made  both  the  ^  covenant  and  parties 
-vague  and  ridiculous ;  but  thar  it  would 
be  equally  fo^  if  the  deed  was  fiippofed  not 
to  be  an  aAual  conveyance,  fo  that  it  was  of 
no  great  weight,  and  ought  to  be  laid  out  of 
the  queition  -,  that  he  was  inclined,  upon  the 
whole,  to  think  the  conveyance  in  1708,  was 
at  firft  an  ablblute  conveyance.  The  agree- 
ment, in  17 10,  for  the  repurchafe,  fhewed 
jt  was  not  redeemable  at  firft ;  the  acquief- 
oence  of  fixteen  years  under  Cs  pofTeffion, 
was  a  ftrong  evidence  of  it ;  and  his  Lordfhip, 
upon  the  circumftances  of  the  cafe,  affirmed 
Us  Honor's  decree. 

So,  where  lands  in  ff^ales  were  mortgaged  Endfvxxih^ 
fi>r  400/.  and  afterwards,   neither  principal  i5Vin-Ahr. 
nor  intereft  being  paid  at  the  time  limited,  ^^|*  ca^i^. 
the  mortgagee  brought  an  ejeftmcnt,    got  595-  P'- 6, 
poflefijon  of  the  premifes,  and  then  obtained  ParLCa.i4f* 
a  releafe  of  the  equity  of  redemption  from 
the   mortgagor,    uppn    payment    of   350/.- 
mores    a  note  was  given  at  the  time  of 

executing 
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tjtecuting  the  rclcafe,  that  the  relcafce,  oft 
payment  of  the  750/.  and  all  ^charges  of 
repairs  within  a  ye:tr  by  the  releafor^  ihould 
fell  and  convey  to  him  the  premiies.  Pay- 
liaent  having  been  negle£fced  for  fixteen  years^ 
redemption  was  not  allowed^  the  note  being 
confidered  as  an  original  agreement  between 
the  parties  to  fell  and  convey  the  prcmifes 
upon  the  terms  therein  mentioned,  but  not 
chat  the  releafi>r  fhould  be  at  liberty  to  redeem 
the  fame. 

We  muft  remark  here  allb,  that  if  thi 
tranfaftion  pafles  between  perlbns  of  the 
fame  familyj  and  there  appears  Upon  the 
fece  of  the  contraft,  or  in  proo^  an  inten- 
dori>  in  a  certain  event,  to  benefit  the  lender 
of  the  money,  the  contract  will  be  confidered 
as  wearing  a  kind  of  double  afped^  and  thcf 
court  will  fupport  the  intention  of  the  parties 
to  turn  a  mortgage  into  a  purchafe  in  a 
certain  event,  though  contrary  to  the  general 
rule ;  for,  in  fuch  cafe,  there  is  no  danger  of 
any  fraud  or  praftice  againft  the  mortgagor^ 
which  is  the  mifchief  intended  to  be  pre- 
vented by  a  drift  oblervance  of  the  maxim 
in  equity,  that  an  ejiate  cannot  he  a  mortgage 
at  one  timey  and  an  abjolute  purcbafe  at  an 
$tber. 

Thus, 
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Thus,  where  one,  feifcd  in  fee,  in  conli-  Bonkmtr* 
deration  of  \oool.  paid  to  him  by  a  perlon  a  Vcnt.ft64# 
that  married  his  kinfwoman,    conveyed  to  \i^J%ll 
him  and  his  heirs,  and  took  a  re-dertiife  for  »c**c^-5^« 
ninety-nine  years,  if  he  (hould  live  fo  long, 
with  a  covenant  therem,  that  if  he  ihoul4 
pay  loeo/.  with  the  interefl:  that  ihould  be 
due  for  the  fame  at  any  time  during  bis 
Ufcy  the  mortgagee  ihould  re-convey  to  him 
and  his  heirs  s   and,  if  the  mortgagor  did  not 
fa;  the  money y  then,  bis  beirsy  &c.  Jbou^  bav,e 
m  power  to  redeem ;  the  mortgagor  died,  the 
money  not  being  paid.    His  heir  prefen^  ;a 
bin  to  redeem,  and,  at  firll,  it  was  fo  de- 
.  creed  by  Lord  Xfottingbam*    Afterwards  the 
caufe  came  on  again,  upon  a  demurrer  to  ja 
bill  of  review,  to  reverfe  that  decree.    It  was 
argued  for  the  demurrer,  that  an  eftate  could 
not  be  a  mortgage  .at  one  time,  and  after- 
wards become  an  abfolute  .purchafe  by  Offi 
and  the  fame  deeds  that  the  mortgagee,  jp 
this  cafe,  had ,  a  proper  remedy,  and  ipight 
have  made  his  el^e  abfolute  in  a  legal 
courie,  by  exhibiting  a  bill  to  fbrecloie  i  byt 
die  court  inclined  to  reverfe  the  decree* 

And  this  caufe  coming  on  d^  integroy  the  t  Vem.  »34t 
.  Lord  Keeper  adhered  to  his  former  opinion, 
that  there  ought  to  be  no  redemption  -,  prin« 
cipally^  becaufe  it  was  proved  in  tbe  eau/e. 

Vol.  h  L  that 


(     h6    ) 

that  the  dcfign  of  the  mortgagor  was  to 
make  a  fcttlement  by  this  mortgage,  and 
that  he  intended  a  kindnefs  and  benefit  to 
the  mortgagee,  in  cafe  he  fhould  not  think 
fit  to  redeem  in  his  life- time.  And^as  there 
iieas  an  exprefs  covenant  that  the  mortgagor 
might  redeem  at  any  time  during  his  life, 
his  Lordfhip  thought  he  could  not  in  equity 
have  been  debarred  of  that  privilege,  for,  by 
a  bill  to  foreclofc  a  man,  you  could  only  bar 
him  qf  his  equitable  title  when  his  eftate,  in 
law,  was  become  forfeited;  but  when  he 
had  a  continuing  title  at  law,  as  in  this  cafe, 
by  an  exprefs  provifo  that  he  might  redeem 
at  any  time  during  life,  he  thought  equity 
could  not  have  debarred  him  of  that  privi- 
lege. And,  therefore,  feeing  the  mort- 
gagee, in  the  prefent  cafe,  could  not  have 
compelled  the  mortgagor  to  redeem,  and 
that  rte  mortgagor  might  have  lived  fo  long 
as  to  have  made  it  an  ill  bargain,  then,  when 
by  contingency  it  happened  to  be  a  good 
bargain,  there  was  no  reafon  to  raife  an 
equity  to  take  the  eftate  from  the  mortgagee, 
efpecially  where  there  was  a  kindnefs  and 
benefit  intended  him  by  the  mortgagor.— 
And  Lord  Nottingham's  decree  was  rcvcrfed, 
and  the  reverfal  afterwards  affirmed  in  parlia- 
ment held  i&L  2  fF.  and  M. 


S^ 
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So,  if  a  man  borrows  mone*  of  hisbro-  i  Vem.  19^. 
thcr,  and  agrees  to  make  him  a  mortgage, 
and,  that  if  he  has  no  iffue  male,  he  Ihall 
have  the  land ;  fuch  an  agreement,  made  out 
by  preofj  might  be  decreed  in  equity. 

Another  exception  hath  been  made  to 
Ais  general  rule,  namely,  where  a  condi- 
tional conveyance  is  made,  to  be  void  upon 
payment  of  a  fum  certain,  within  a  ftipulated 
tinie,  in  contemplation  of  a  fettlement,  or 
family  provifion.  As  where  A,  feifcd  of  a  j,. 
copyhold  in  fee,  furrendered  it,  upon  his  Bromley, 
marriage,  to  the  ufe  of  himfelf  and  his  wife  in  595?'8.* 
Ipecial  tai),  remainder  to  her  in  fee,  upon 
condition  that,  if  he  paid  50/.  at  a  day 
certain,  to  the  daughter  that  the  wife  h^td, 
then  the  whole  furrender  would  be  void.— • 
The  day  elapfed,  the  50/.  not  paid,  and  the 
hufband  died  without  ifTue.  Oh  a  bill  to 
redeem,  brought  by  his  heir  againft  a 
purchafer  from  the  wife,  the  defendant 
pleaded  that  he  was  a  purchafer  for  a  valu- 
able confideration  without  notice  ;  and  it 
was  refolved,  that  this  was  not  originally 
deligned  for  a  mortgage,  but  that  the  party, 
by  fettling  it  thus,  had  left  it  in  his  eleftion,  ^ 
either  to  perform  the  condition  by  paying 
the  money,  or  to  let  the  fettlement  (land ; 

L  2  he 
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he'had  chofen  die  latter,  and  die.  plea  *was 
:aliawtd. 

So,  where  one,  upon  his  mamage,  cove- 
WdftooV  nanted  that  his  wife  flioutd  be  paid  locx)/. 
Hafff^«jfy-  within  two  years  i^er  his  death,   and  for 

perfomnance  diereo^  entered  into  a  ftatute ; 
but  who,  prior  to  the  covenant  and  ftatutCi 
had  mortgaged  part  of  the  lands  for  500/. 
for  certain  years.  Afterwards  he  deviled 
thefe  lands  to  his  wife  and  her  heirs,  if  th^ 
iooo/«  were  not  paid  to  her,  according  to 
the  marriage-covenant,  (he  paying  off*  the 
faid  500/.  He  died,  leaving  his  wife  execu* 
trix,  to  whofe  hands  afiets  came ;  the  1000/. 
not  being  paid  to  the  wife,  Ihe  paid  off  the 
500/.  and  had  the  mortgage  lands  afligned 
to  her.  She  then  conveyed  over  the  mort- 
gage*lands  in  fee  by  fine  and  deed.  The 
queftion  was,  whether  the  heir  of  the  cove- 
nantor could  redeem,  paying  the  looo/.  and 
the  500/.  with  intereft  upon  difcount  of  the 
profits  ?  And  the  Lord  Chief  Baron  wai  of 
opinion  he  could  not ;  for  the  devife  to  the 
wife  was  abfolutc,  if  the  1000/.  were  qo$ 
paid  at  the  time  appointed^ 

A  diilindtion  hath  been  likewife  taken, 
between  mortgages,  and  defeazable  pur- 
chafes,  fubjed  to  re-purchafes  within  a  time 

limitidt 
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limited,  where  the.  intertftris  ta^qiKby.  way  qC^ 
reot^chargs;  fi>r«.  in  the  latter,  cafcs>.  tbo. 
ftipulatioos  made  between  the  parnea  muft.be. 
ftri&ly  adhered  tpj  or  the  eftate,  of  th<^ 
graiicee  wiU  become  abiblqte*  If  it  were, 
ochecml^  it  would  make  property  very  pre-* 
canous ;  for  if>  after  the  term  agreed<upon, 
the  eftate  were  to  be  confidered  as.  a.  redeem- 
able intete^  then  it  would  be  only  a<per^ 
Ibnal  eftate ;  but,  if  confidered  aa  abibluce, 
it  mould  be  a  freeholfl>  and  muft  be  con^irey--^ 
ed  as  ftich.  This  would  create  ^ea^  confti« 
fion,  and  render  it  niery  difficult  fi)r  perfon^ 
dtfaer  to  di^fe  (^  fuch  properq^,  or  to, 
iettk  what  Idnd  of  conveyance  wa$  proper. 

Thus  where  /  S  granted  a  rent-chai^  in  noyerv' 
ice  of  4^/-  a  year  to  B  upon  condition*  that  JwufR. 
i£  I  &  ihould^  at  any  time,  giire  notice  tOi  a6t. 
pay  in  the  confideration-money  (being  %ooL}, 
by  inft4lnientS9  viz.  looL  at  the  end  of 
every  fix  months ;  and  fliouU,  purfuant  to 
fuch  notice*  pay  the  (ame  and  intereft  at  any 
time  during  bis  Ufe^timCy  then  the  grant  to  be 
void.    There  wai  no  covenant  for  /<9  to  pay 
the  money,  and  the  rent-charge  was  much 
lefi  than  what  the  intereft  came  to  (intereft 
bemg  then  8  per  cent.)  B  had  conveyed  ic 
over  after  1  S*s  death  to  a  furckafer  mtb 
€oOateral  Jecuritj  for  quiet  enjoyment*  and 

Ii3  the 
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the  pur  chafer  had  afterwards  made  a  marriage 
fettlement  upoa  it.  The  queftion  was, 
whether  it  was  redeemable  after  fixty  years  ? 
And  it  was  decreed,  by  Lord  Cooper^  that  it 
was  not.  His  Lordfliip  obferved,  it  was 
material  that  at  the  time  of  making  the 
mortgage,  intereft  was  at  8  per  cent,  the 
rent-charge,  therefore,  was  much  lefs  than 
the  intereft  of  the  money  j  confequently  the 
payment  of  the  rent-charge  could  not  be 
taken  as  the  payment  of  the  intereft  i  that 
feveral  circumftances  occurred  in  this  cafe, 
which,  though  each  of  them  fingly  might 
not  be  of  force  to  bar  the  redemption,  yet, 
joined  together,  were  ftrong  enough  to  prevail 
over  it  i  that  the  mortgagee  Jeemed  to  have 
allowed  a  confideration  for  purchafing  the 
equity  of  redemption  after  the  death  of  the 
mortgagor  \  firft,  by  taking  the  rent  of  48  /• 
per  annum  j  fecondly,  by  agreeing  to  have 
his  money  by  inftalments  ;  thirdly,  by  leav- 
ing it  only  at  the  eleftion  of  the  mortgagor, 
whether  he  would  redeem  or  not  j  that  there 
could  be  no  reafon  given  why  fuch  a  contin- 
gent right  of  redemption  might  not,  upon 
fair  and  equitable  terms,  be  purchafed  ;  that 
length  of  time,  where  fo  great  as  in  the 
prefent  cafe,  was  a  good  bar  of  redemption 
of  a  rent-charge,  as  well  as  of  land  \  and 

that 
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that  the  mortgagor  was  not  bound  to  pay  the 
money  by  any  covenant. 

The  Reporter  ob(erves  upon  the  laft  cafe, 
that  it  was  thought  length  of  tinne  was  the 
principal  objcftion  to  the  redemption ;  but, 
in  the  cafe  of  MelloT' v.  LeeSy  which  came  on  *  Atk.494* 
before  Lord  Chancellor  Hardwickey  upon  an 
appeal  from  the  Rolls,  the  doflrine  that 
fuch  Jimiced  agreements  for  redempton,  ot- 
rather  rcpurchafc,  were  legal,  was  con- 
firmed. 

In  this  cafe  a  mortgage  was  made  of  an 
cflate  by  the  plaintiff's  grandfather,  T^bomas 
Mellor,  in  1689,  to  John  and  James  Wbite^ 
head\  the  Whiteheads  afterwards,  on  the  5th 
of  June  1689,  mortgaged  the  fame  eftate  to 
Cartwright  and  Haywood,  and  their  heirs, 
for  fccuring  200/.  to  which  Thomas  and  his 
fon,  John  Mellor,  were  parties ;  and  Cari^ 
Wright  and  Haywood,  in  order  to  fecurc 
themfelves  the.  intereft,  made  a  leafe  to  the 
plaintiff's  father,  and  to  his  afllgns,  dated 
the  1 2th  pf  June  1689,  for  five  thoufand 
years,  at  the  rate  of  12/.  a  year,  fo:  the 
three  firft  years,  and  10/.  a  year  for  the  re- 
mainder of  the  term  ;  and  if,  i-n  the  /pace  cf 
three  years,  the  200/.  was  paid  with  intereft, 
then  the  premifes  were  to  be  re- conveyed. 

L  4  Receipts 
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Miictiuics   (of 
tat  a  rtnt-chargc; 
fCJPta,  V3S  in  17 ja    The  200/, 
iek uodtr  one  Sattm's  willm 
16S'*,  md  SmSsai  to  be  laid  out  in  the 

t  kt^  in  IjB^sfinre  or 
to  be  aqipKed  towards 
agtd  and  needy  houfe- 
Tbe  cflatc;^  at  tiit  time  of  the 
^vofdi  500/.  ontyj  but  was 
900Z.  The  jdajndffj  on  the 
scdi  of  JtrnmsFj  I73t,  had  given  notice 
that  he  would  pof  in  the  inoney ;  but  the 
ihiiaLiifj  a  new  tniftce  ^  the  charity,  had 
lefiifed  a>  tsdoe  it«  infifting  that  it  was  an 


And  it  was  ib  decreed  by 
FifXgfcar,  Matter  of  the  Rolls,  from  which 
decree  there  was  now  an  appeal  made  to  the 


His  Lordfhip  ^ud  there  were  two  genera) 
queftions  in  the  cafe.  Firft,  as  to  the  coa- 
traft,  whether  the  tranlaftion  waS|  in  its 
nature,  a  mortgage  or  a  defea^ble  purchafe 
fubjed  to  a  re-purcbafe  ?  Secondly,  whether, 
if  originally  intended  as  a  mortgage^  length 
of  ti^ie  would  not  be  a  b^M*  tQ  redefining  \ 

As  to  the  firft,  there  was  a  difitrence 
^ptwpen  fuch  ^i  jtgr^ement  as  this,  wfai^h 

fc¥te4 
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rda^  to  a  rent-charge  iflbiiig  out  of  landi^ 
and  an  agreement  which  related  to  the  lan4 
itfelf.    So  alfo  the  cafe  of  creatmg  a  rent« 
charge,  and  mortgaging  a  rent-charge,  were 
4ifitrenc  confideradons  s  when  a  man  took  s^ 
mortgage,  the  produce  of  the  eftate  was  no( 
only  barely  adequate  to  the  intereft,  or  even 
to  a  perpetual  payment  of  the  intereft,  but, 
generally,    was   double   the  value  of   the 
incereft  of  die  money  lent    If  ^ny  fetters  had 
been  laid  upon  redeeming  the  mortgaged 
eftate,  by  an  originaf  agreement  either  in  the 
mortgage-deedt    or  in  a  feparate  deed,'  it; 
would  not  haye  availed,  where  it  was  done 
with  a  dejign  to  wreft  the  eftate  fraudulently 
ma  of  the  hands  of  the  mortgagor  :  but  wha^ 
fraud  or  inconvenience  wad  there  in  thi^ 
cafe  ?  The  land  itfelf  was  not  parted  with, 
but   it   was  merely  felling  a  rent-charge 
ftriAly  adequate  to  the  confidcration  given ; 
and,    inftead  of  having  a  chance  for  the 
whcde  eftate,  the  lender  was  contented  to  buy 
intcrcft  for  ?ver  by  way  of  rent-charge^ 


As  to  the  particular  agreen^ent,  his  Lord^ 
ihip  (aid,  that  from  that,  and  from  the 
articles  made  in  1689,  it  appeared  plainly  to 
\}c  the  intention  of  the  parties  that,  after  the 
pnd  of  three  years,  tb?  intereft  fhould  be 
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changed   into   a   rent-charge,    and  be  ir- 
redeemable. 

His  Lordfhip  farther  faid,  it  was  material, 
that  the  money  left  to  the  charity  and  lent, 
^vas  not  to  be  laid  out  at  intereft,  but  to  be 
inveited  in  land  in  fee  (imple  j  fo  that  the 
truftees,  being  under  an  inability  of  treating 
in  the  common  way,  put  it  in  this  method  ; 
and 'the  will  itfelf  laid  the  foundation  of  the 
tranfadion,  and  cleared  the  defendants  from 
the  fuggeftion  of  opprelTion  and  impofition. 

Likewiie  an  effential  circumftance  in  this 

cafe  was,  that  there  was  no  covenant  in  the 

I  Win,  a7i«     deed  for  re-payment  of  the  mortgage- money j 

for  though)  in  general,  this  was  no  rule 
againft  redemptions,  here  it  was  explana- 
tory of  the  whole  fcheme  and  intention  of 
the  parties.  He  did  not  found  his  opinion 
fingly  upon  the  nature  of  the  contraft,  but 
alfo  upon  the  great  length  of  time  elapfcd, 
being  48  years.  Not  that  the  general  rule 
of  the  court  (not  to  fufFer  a  common  and 
plain  mortgage  to  be  redeemed  after  "the 
mortgagee  had  been  in  reception  of  the  rents 
and  profits  a  confiderable  time,  becaufe  it 
would  be  making  hini  bailiff  to  the  mort-  . 
gagor  and  fubjeft  to  an  account)  applied 
forcibly  in  this  cafe  of  a  rent-charge ;  there 

would 
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would  be  no  fuch  inconvenience,  for  the 
perfon  might. eafily  account;  but  the  value 
of  property  was  greatly  altered  fince  1689, 
therefore  more  nnight  have  been  faid, ,  if  the 
redemption  had  been  propofed  fooner.  His 
Lordfhip  concluded  by  faying,  the  bill  was 
properly  difmiflcd  at  the  Rolls,  not  fo  much 
\3pon  general  rules,  as  upon  the  particular 
circumftances  of  the  cafe,  and  of  the  fimili- 
tude  between  it  and  that  o(  Floyerv.  Levin^-  Supn,  i^ 

It  is  to  be  obferved,  upon  the  reafoning 
in  this  cafe,  that  although  Lord  Hardwicke 
dated  the  length  of  time,  as  an  additional 
reaibn  in  fupport  of  this  decree,  yet  he  only 
urged  it  as  to  its  operation  in  altering  the 
value  of  the  property,  and  not  as  a  pre- 
fumption  of  the  grantor's  having  abandoned 
his  right  of  redemption,  if  he  had  ever  been 
intkled  to  it.  And  his  Lordlhip  principall'/ 
determined  upon  the  Ipecial  circumftances  of 
the  contraft,  for,  as  he  juftly  obferved, 
length  of  time  was  allowed  to  be  a  good 
objeftion  to  redemption,  becaufe  of  the  diffi- 
culty it  laid  upon  the  mortgagee  of  account- 
ing, which,  in  the  cafe  of  a  rent-charge,  did 
not  exift.  A  diftinclion  which  had  been 
taken  before  in  the  cafe  of  Lord  fViddrington  wMdHnjrton 
f .  Jennings  in  Lord  Harcouri's  time,  cited  by  i  \v^ii'i^^ 

Sir  ^7^ 


Sir  J^efb  Jthfl  in  ^oytr  and*  iMlngfm^ 
where  the  court  took  sudifiosonce^  between  a 
mortgage  of  a  rent-chat^,  and  of  land  \ 
and  allowed  a  redemption  in^  the  former  cafii 
lifter  eighty  years* 

TAnrgii  «;•  And  it  feennsj^  fix>m  Ae  detcrminatioQ  iq 
JSS,;;;,^'  the  cafe  of  tajbur^  and  MNamara  v.  Sir. 
flpr.  Ca.  X4«.    Reheri  Ecblm  et  aW  that  fwch  «  contrad  re- 

fpeding  landsj^  limiting  the  payment  of  the 
monc]r  advaq^ed  and  intereft  thereupon  it 
a  particular  period^  would  he  confidered  in 
the  nature  of  a  conditional  purchafe>  and  no 
redemption  avowed  thereof^  Mter  the  time 
ftipulated. 

This  cafe  came  before  the  Houfe  of  Lords 
upon  an  appeal  from  a  decree  nude  by  the 
Lord  Chancellor  of  Ireland,  in  the  year 
1732^  on  the  following  circumftances^  7/2, 

King  James  L  by  his  letters  patent  luider 
the  great  fcal,  dated  the  17  th  of  June  1608, 
granted  divers  lands  to  John  King  and  John 
fiingley^  and  their  afllgns,  for  116  years»  tQ 
commence  from  the  1 8th  of  May  then  laft 
paft,  at  a  certain  yearly  rent.  The  refidue 
of  which  term,  by  deed  dated  the  a6th  of 
May  i677>  became  veiled  in  John  Tajburgbj 
father  of  Henry  Tajhur^b,  the  appellant  in  tbc 

faufe. 

King 


/ 
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Kiog  Charles  J.  by  his  letters  patent^  dated 
the  ajth  afManb  1647,  granted  the  famq 
premifcs'to  Sir  Maurice  Euftace  and  his 
heirs  at  a  like  rent,  but  without  reciting  or 
taking  any  notice  of  the  term  of  1 16  years* 
Sir  Maurice^  by  his  will  dated  the  ,20th  of 
June  1665^  dcvifcd  the  prenufes^  inter  aSa, 
to  lus  nephew  Sir  J^fbn  Euftace  in  fee  ;  who 
by  Tiftue  thereof^  er  as  heir  at  law  of  the 
teftatDr^  became  entitled  to  the  reyerfion  and 
inheritance  of  the  premifes,  e^ pe&ant  on  th^ 
dcternMaaion  of  the  term  of  116  years* 

The  premifcs  being  only  of  the  dear 
ycatrly  value  of  200 i.  Sir  John^  in  coa&« 
deratioii  of  200  /•  paid  him  by  the  faid 
John'TaJhurgb^  did  by  leafc  and  releafe^  dat- 
ed the  3Qth  and  the  31ft  of  May  16  81,  grant 
and  conyey  the  fame  to  Charles  'Taftftargb  tAii 
his  heirs,  intruft  for  Jobn  Taft^urgb ;  in  which 
indentui^-of  releafc  there  was  a  provifo  co 
the  following  effedt^  viz.  That  if  Sir  Ji^bn^ 
Eu/lace^  his  heirs^  executors,  or  adminif* 
trators,  (hould  pay  to  CbarJes  Tajiurgb,  his 
executors,  adminiflrators,  or  affigns,  at  ihc 
end  of  five  years,  to  be  accounted  &om  Ac 
date  of  the  releafe,  the  fum  of  aool^  wirii 
/uU  intereft  for  the  fame,  at  the  rate  of  lol 
j^  cent,  per  annstm,  according  to  the  cuftom 
of  the  kingdom  of  Ireland  i  that  then  k 
Ihould  be'  lawful  hr  him  and  his  heirs»  into 
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the  prcmifes  to  re-enter,  and  the  lame  to 
'repoflefs  and  enjoy  as  in  his  and  their  for- 
mer right.  But  if  Sir  Jobuy  his  heirs,  exe- 
cutors, or  adminiftrators,  ihould  fail  in  pay- 
ment of  the  money  with  intereft  at  the  time 
limited,  that  then  the  eflate  of  the  f^d 
Charles  Hafburjh  /hould  be  abfolute  and  in- 
defeazable,  as  well  in  equity  as  in  law ;  and 
that  Sir  Jobn^  his  heirs  and  afligns,  fhould, 
on  failure  of  payment  as  ^forefaid,  be  for 
ever  debarred  from  all  right  and  relief  in 
equity,  againft  the  tenor  of  the  faid  releafe 
And  Sir  John  did  thereby,  for  himfelf  and 
his  heirs,  releafe  unto  Charles  Ttajburgb,  his 
heirs  and  aAigns  for  ever,  all  his  righc  in 
equity  to  redeem  the  premifes,  in  cafe  of 
failure  of  payment  as  aforefaid :  and  there 
was  no  covenant  in  the  deed,  on  the  pait  of 
the  grantor,  to  repay  the  200/.  or  the  inte- 
reft thereof^  as  is  ufual  in  mortgages. 

The  five  years  mentioned  in  the  provifo 
being  elapfed,  and  no  part  of  the  200/.  or 
the  intereft  thereof  having  been  paid,  John 
3'ajburgh  (having  no  remedy  at  law  to  com- 
pel the  payment,  the  eftate  being  only  a 
reverfion  expeftant  upon  the  determination 
of  a  term  of  which  there  were  then  43  years 
unexpired)  exhibited  a  bill,  in  April  1687, 
in  the  name  of  Cbarks  T^ajburgh^  againft  Sir 
5  lohn 
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yobn  Euftacey  fctting  forth  the  nature  of  the 
conveyance,  and  praying  payment  at  a  cer- 
tain day,  or  that  the  conditional  eftate  of 
Charles  Tajburgb  in  the  premifes  (in  cafe 
it  [houJd  be  adjudged  to  be  a  defeazable 
or  redeemable  eftate)  (hould  be  made 
ablblute  to  him  and  his  heirs;  and  that 
in  that  cafe  Sir  John  Euftace  might  be  fore- 
■clofed  of  all  right  or  equity  of  redemp- 
tion of  the  premifes,  and  might  niake 
farther  abfolute  conveyances  and  aflurances 
to  the  faid  Charles  Tajburghy  according  to 
the  tenor  and  true  meaning  of  the  inden- 
tures ofleafe  and  releafe. 

Sir  John  being  ferved  with  a  Jubpcma  to 
anfwer  this  bill,  flood  out  all  procefs  of 
contempt  to  a  fequeftration,  and  in  May 
1688,  appeared  by  his  Six  Clerk,  and  prayed 
a  commiflion  for  taking  his  anfwer  in  Eng-^ 
land  J  which  was  granted  by  confent»  But 
it  was  ordered  that,  unlefs  the  fame  was 
returned  by  the  22d  of  June  (oWomng,  the 
caufe  fhould  be  fet  down  to  be  heard,  and 
the  bill  t^ktnpro  confejfo.  Sir  John  having 
neglcdtcd  to  anfwer  at  the  time  limited, 
farther  time  was  given  him ;  but  he  ftill  neg- 
lefting  to  anfwer,  a  decree  was  made  the 
nth  December  j688,  that  he  fliould  be  fore- 
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ctoicd,  linleis  the  principal^  interefl:,  and 
cofts^  were  paid  before  the  nth  December 
1689. 

Afterwards  Sir  John  Eujiaee  returned  to 
Ireland^  and  lived  until  the  year  1706,  wh^n 
he  died  without  iflue ;  but  iie  never  todc 
any  one  itep  to  impeach  ihefe  proceedings 
or  decree  ;  or  did  he  ever  attempt  to  feck 
a  redemtpion  of  the  premilesj  but  acquiefced 
under  the  decree  for  1 8  years. 

Henry  Tafiurgby  the  appellant,  fucceeded 
to  this  eftate  on  the  death  of  his  &ther, 
in  1 69 1 3  and  entered  thereupon.  And  not 
imagining  that,  after  an  acquiefcence  of  34 
years  under  the  decree,  any  perfon  would  fct 
up  a  claim  thereto  under  Sir  John  Eufiace^  he 
by  indenture,  dated  the  24th  oi  April  1722, 
in  confideration  of  a  fine  of  300/.  demifed 
the  fame  •  to  the  appellant  Geerge  M^Na^ 
mora  for  the  term  of  3 1  years,  at  the  clear 
yearly  rent  of  250/. 

.  But  the  value  of  lands  in  Ireland  rifing 
confiderably,  a  bill  was  exhibited  in  die 
Court  of  Chancery  there,  in  September  1713* 
by  feveral  perfons  in  right  of  their  wives, 
(nieces  and  co-heirefles  of  Sir  John  Eufiau) 
.  aUedgingi  that  the  bill  of  foreclofure  was 

obtained 
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obtsuQcd  by  furpriie^  frauds  and  impofitid*ti ; 
and  praying,  it  itiight  be  reviewed  and  re- 
Ycrfcd. 

'  Afxcrwirds,  in  jfpril  1729,  the  appellant 
Hexrj  put  in  a  plea .  and  anfwer  to  this  bill 
(which  having  abatedj  they  claimed  a  right 
to  revive)  infifting  on  the  title  as  before  fet 
forth  ;  and  farther  pleading  the  leafe  and 
releaie  executed^  in  1681^  by  Sir  John  Euf- 
face,  the  declaration  of  truft  executedj  by 
Charles  ^ajburgb^  the  decree  of  foreclofure> 
and  the  proceedings  had  in  that  caufe^  and  the 
great  length  of  time  and  acquiefcence  under 
that  decree*  And  George  M^Namara  denied 
notice  of  the  refpondents'  titlcj  and  infilled, 
that  he  was  a  purch^fer^  for  a  valuable  con- 
fiderationj  of  his  faid  term  without  any  no- 
tice.  But  it  was  decreed,  that  upon  the  re- 
fpondents  paying  the  appellant  Henry  the 
principal^  intereft,  and  cods  due  to  him^  he 
IhouU  reconvey  the  fame;  and  as  to  M^Na-^ 
wufra^  an  iffue  was  direfbed  to  be  tried,  whe^ 
dier  hci  at  any  time,  and  when,  had  notice 
that  the  co-heirefies  of  Sir  John  Euftace  had 
or  claimed  any  and  wliat  right  to  the  lands  in 
^ucftioo,  after  the  leafe  to  King  and  Bingley 
Ihould  expire* 

VoL.l.  M  From 
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From  this  decree  the  appeal  was  broaghti 
it  being  infifted,  on  the  part  of  the  appeU 
lantSj  thatj  as  the  cafe  was  circumftanced, 
there  ought  to  be  no  redemption,  upon  any 
terms  whatever  $   it  having  been  exprefsly 
agreed  by  the  releafe  in  1681,  that>  if  the 
money  was  not  paid  within  five  years,  the 
eftate   fhould   be  irredeemable;    it  ought 
dierefore  to  be  confidefed  as  a  conditional 
purchafe,  and  the  rather,  becau&  there  was 
no  covenant  to  repay  the  money.     That,  as 
the    appdknt    ^a^wgb^   or    dioic    under 
whom  he  claimed,  could  not  compel  pay- 
ment, it  ought  not  to  have  been  decreed  a 
ikibrtgage;  for,  in  cafes  of  mortgages,  the 
remedy  fhould  be  reciprocal ;  confequently, 
no  equity   of  redemption   could  arife  or 
ipring  from  the  condition  contained  in  the 
releafe ;  for  the  foppofed  pledge  was  only  a 
reverfion  expedant  on  a  long  term  of  years, 
whereof  no  lefs  than  43  were  then  to  coant, 
during  which  time  it  could  yield  no  man- 
ner of  fruit  or  profit.    That  the  doo/.  was 
a  fufficient  confideration  for  the  abiblote 
purchafe,  according  to  the  then   value  of 
lands  in  Ireland.   That  the  decree  of  the  i  ith 
December  1688,  ought  to  be  binding  upon 
Sir  John  Euftace^  and  upon  the  reipondentSi 
as  claiming  under  him.    And  even  fuppof- 
ing  this  to  be  the  cafe  of  a  mortgage  clearly 
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and  uodoobcedly  rcdeeihablc;,  yet,  coafiderw 
iiig  the  length  of  time  that  the  mortgagcn-^ 
and  thofe  claimiAg  under  him,  had  acquieC- 
ced^  widioyt  dcmandiog  fiich  redemption^ 
and  rrgard  being  had  to  the  other  circum^ 
ftances  ofthecafe^  no  redempcioii  ought  i( 
be  decreed. 

To  this  it  was  anfweted  by  the  refpgttid^ 
ents^  That  upon  4ie  face  of  the  deeds'  the 
cranfa6tion  uppeaied  to  he  a  xhort^age) 
that  John  ^^urgb  utidet^obd  it  fo  ih-Jse, 
or  he  would  not  hove  briAight  his  bill  of 
foredofwe.  That  fuch  dairies  to  rtfftraiioi 
the  redemption  vftftt  always  confidtt^d  Ik 
equity  as  terms  extorted  fr<Mi  the  neceffi^ 
ties  of  the  borrower,  and  tending  to  ufuiy 
and  opprefliDn^  liiat  the  decree  in  i6SS 
was  not  landing  or  conchifivej  being  ob'- 
tauned  in  the  abfence  of  Sir  John  Euftau^ 
without  any  defence,  and  in  time  of  war 
and  general  conflifion ;  it  was  never  co)fft^ 
plcted,  or  the  account  directed  taken,  or 
die  order  for  fbreclofure  made  ablblute.—* 
As  to  the  lei^(th  of  time,  it  was  laid,  that 
die  6rft  kafe  granted  did  not  expire  until 
1704,  which  was  4iftir  the  firft  bill  for  xe* 
demption  was  brought;  confequently  ST^- 
hur^  could  not  be  confidercd  as  a  mortga- 
gee in  po^ffion,  till  after  the  expiration  of 
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diit  term ;  for,  during  its  continuance,  ht 
was  in  poilcfljon  as.  a  tenant,  and  not  as  a 
mortgagee.  Befides,  Sir  John  Efiftact  being 
in  England  from  the  time  of  making  the 
mortgage  till  near  bis  death,  and  in  extreme 
poverty  i  and  his  heurs  at  law  having  been 
under  coverture  or  infancy  from  that 
time  to  the  time  of  filing  their  bill  in 
^l^h  which  was  before  the  reverfionary 
eftate  came  into  pofieflion,  no  laches  or  delay 
could  reafonably  be  imputed  to  them.  As 
to  M^Namara,  it  was  faid  to  be  proved  by  the 
refpondents,  that  the  premifes  were  of  the 
yearly  value  of  900/.  and  that  the  only  con- 
(ideration  for  his  leafe  was  a  fine  of  360/1 
and  an  annual  rent  of  250/.  and  that  it 
appeared  in  the  caufe^  that  he  had  notice  of 
the  refpondents  tide,  previous  to  his  taking 
the  leafe ;  and  that  €ovenants  weire  inferted 
jtherein  for  bearing  the  lofs,  in  cafe  of  a^ 
eviAion ;  for  which  reafons  it  was  hoped  the 
appeal  would  be  difmiffed  with  cofts. 

But  it  was  ordered  and .  adjudged,  that 
the  proceedings,  orders,  and  decrees  therein 
complained  of,  ftiould  be  reverfbd,  and  the 
refpondents  bill  difmifled. 

I  thought  it  neceflfary  to  ftate  the  reafons 
offered  by  the  parties  to  this  appeal  rather 
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at  Targe,  bccaufe  a  fatisfaftory  anfwer  being 
given  to  the  arguments  of  the  appellants, 
founded  upon  the  length  of  time  diat  had 
elapfed  fince  the  decree  for  fbreclofure,  upon 
the  decree  itfelf,  and  upon  the  purchafe  of 
AtNamara^  the  cafe  appears  to  me  to  turn 
abftraftedly  upon  the  queftion  of  the  legality 
or  Ulegality  of  the  proyiib  for  a  repurchafe. 
Andj  indeed,  if  the  order  for  fbreclofure  had 
even  been  made  abfolute^  I  apprehend  it 
would  have  made  no  difference  in  the  cafe, 
bad  the  traniadion  been  adjudged  a  mort- 
gage, and  the  provifo  been  confidered  by 
the  Lords  as  inferted  with  a  view  to  re« 
ftrain  die  equity  of  redemption ;  becaufe,  in 
iuch  cafe,  the  onginal  agreement  would 
have  been  confidered  as  fraudulent,  and  the 
artifice  of  adding  the  fanflion  of  the  court 
to  the  traniadion,  would  only  have  made  th^ 
conduA  of  the  parties  appear  in  a  more  cri^ 
minal  view* 

But,  in  all  thefe  cafes  where  the  equity 
of  redemption  is  rebutted  by  agreements  of 
this  kind,  and  the  tranfa<flion  is  confidered 
as  a  conditional  purchafe,  the  intention  of 
the  parties  at  the  time  of  contracting  mud, 
I  apprehend,  be  clearly  proved  or  necefTa* 
rily  implied,  from  the  circumftances  attend* 
jng  it,  otherwife  the  general  rule  will  not 
be  departed  from* 

M  3  It 
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Attorney  It  was  held,  in  Ac  cafe  of  the  AttBmij 

Mcyrick,        General  tf.  Meyrickj  that  a  devife  of  a  mort- 
*        ^*'       gage  was  cxprcfely  within  the  meaning  and 

provifion  of  the  nfiortmain  aft,  9  Geo.  2.  Thar 
was  an  information  to  have  a  charity  efta- 
blifhed,   and  carried  into  execution.    The 
ftfts  were,  that  one  being  in  pofleffion,  under 
a  judgment  and  writ  of  bahere  facias  foffef- 
Jlonem,  of  lands  mortgaged  to  him  in  fee, 
made  his  will,  and  reciting  therein  that  iie 
was  poffeffcd  of  certain  fums  of  money  doc 
by  nnortgage  and  other  fpecialties,  gave  the 
money  in  anywife  due  by  mortgage,  notes, 
or  otherwife,  on  ths  eftate  of  the  mortgagor, 
whereof  he  was  poiTefled,  by  habere^  &c.  and 
all  his  peribnal  eftate,    in  truft  to  pay  his 
debts,  legacies,  fsfr. ;    and  afterwards,  that 
the  truftees  fliould   fettle   a  place  ^r  the 
fchooling  and  teaching  fo  many  poor  boys, 
clothing  them,  £sf^.  and  to  pay  the  maftcr 
for  fuch  teaching,  as  the  intercft-  of  the  mo- 
ney he  was  poljbflcd  of,  by  fecuritics  on  the 
cftate,  late  of  the  mortgagor,  would  fupport 
and  maintain;  and  he  devifed  them  all  the 
money  due  on  that  eftate,  to  be  laid  out  at 
intereft  on  good  fecurities,  to  apply  the  rn- 
tereft:  thereof  to  the  maintenance  ofthefaid 
fchool  for  ever.     On  the  part  of  the  charity 
jt  was  urged,  that  the  mortgaged  prcmifcs 
were  not  devifed,  but  only  the  money  due 

by 
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by  mortgage,  and  that  the  heir  at  law  of  the 
teftacor  ou^t  to  be  a  truftee  for  the  charity : 
that  It  was  only  a  dcvife  of  the  beneficial, 
not  of  the  legal  intcreft  which  defcended  to 
the  heir :  that  the  lands  were  alienable,  and 
this  was  given  as  money,  not  as  land,  Sed 
fer  Matter  of  the  Rolls :  The  diftinftion 
made  on  die  part  of  the  relator,  between  a 
devife  of  mortgaged  premifes,  and  of  the 
money  due  on  mortgage,  did  not  feem  well 
founded.  By  a  gift  of  all  one's  mort- 
gages to  yf,  the  whole  beneficid  right  pafTed 
to  him ;  and  were  the  legal  intcreft  either  in 
the  heir  or  executor,  as  it  was  a  mortgage  in 
fee  or  term  for  years,  each  would  be  confi* 
dcrcd  as  truftee  for  A^  who  would  be  permit- 
ted by  the  court  to  ufe  their  names  to  get  the 
money,  or  make  the  pledged  eftate  his  own 
by  foreclofure.  If  it  would  be  fo  in  that 
xrafe,  tb^  it  would  be  equally  fb,  though  the 
phrafe  ufed  was  money  due  on  mortgage  i  in 
which  cafe,  unlefs  the  court  conftrued  it  to 
pais  the  whole  intereft  of  the  mortgagee,  it 
would  make  it  in  cffed  a  void  devife,  or,  at 
icaft,  put  it  in  the  power  of  a  third  perfon, 
whether  the  devifee  Ihould  take  thereby,  or 
not.  The  queftion  then  was.  Whether  this 
was  within  the  mifchief  intended  to  be  pre- 
vented by  the  ftatute  ?  He  was  of  opinion 
that  this   devife  came  within  the  exprefs 
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words  and  plain  intent  thereof.  The  defign 
of  the  aft  was  to  lay  a  reftraint  on  every  me- 
thod whereby  land  might  poflibly  come  into 
fuch  hands^  unlefs  by  the  manner  therein 
prefcrlbed:  the  parliament  had  therefore, 
by  exprefs  words,  taken  in  this  cafe  of  a  mort- 
gage in  the  third  claufe,  the  words  of  which, 
if  they  did  not  extend  to  mortgages,  he  was 
at  a  Iq(s  to  know  for  what  purpofe  they  were 
put  in :  the  meaning  was,  th^t  yoif  (hould 
Dot  give  to  a  charitable  ufe,  that  which  was, 
or  might  be,  charged  on  }aqd,  though  not 
ib  at  the  time  of  the  gift.  Though  by  the 
firft  claufe  fccuritics  for  money  were  allowed 
to  be  given  un4er  the  requifites  of  the  ad, 
yet  the  fub(equ;nt  \yprds  of  that  glagfe  af- 
forded an  argument,  that  mortgages  ajfffffmg 
fands  aSualfy  at  the  time  of  the  gift,  would 
not  come  within  the  meaning,  as  there 
might  be  otjier  fccuritics  for  money  not  im- 
fnediate  liens  on  lands^  as  debts,  bpnds,  &fr^ 
He  (hould  think,  on  the  firft  claufe,  mortr 
gages  were  prohibited :  but  if  doubtful  on 
the  firft  claufe,  the  words  of  the  third  claufe 
took  them  in  exprefsly.  The  information| 
^erefore,  muft  be  difmifled. 

9 

Vaughn  tr.          Put  Lord  Hardwicke  took  a  diftin&ion,  ip 
%  Vff*  2gj.     the  cafe  of  Vaugban  v.  Farrer^  between  th^t 

cafe,  whcFc  a  devifc  was  of  the  refidue  of  a  rea^ 

anc| 
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gtnd  peribnal  eftaceto  acharity,  and  thcpreced^ 
jug  pafe,  in  whiqh  there  was  zjfedfic  legacy 
of  the  whole  pcrfonal  eftate^  and  of  the  noprt-  * 
gage  farticularly  by  name^  which  the  trufleei 
farticukrly  claimed ;  and  was  of  opinioiiy 
diat  fuch  a  devife  of  the  refidue  to  a  chanty 
would  be  good,  aldioqgh  the  devifor  was 
pofle0ed  of  mortgages  i  but  it  did  not  thea 
appear  tp  tl^e  ^piut,  thgt  tfoe^  were  mort* 


In  the  cafe  of  Jajm  ?.  Eyns  it  1$  faid^ 
fivers  proofs   touching  parol  declarations 
werp  offered  and  r^ad  on  bpdi  fides,  which 
the  court  would  take  no  notice  of;  but  this  Bonham,  ^ 
point  is  now  fettled  otherwife,  *  mortgages  fuprap.3x, 
not  being   confidered   as   conveyances  pf  ^^'''-^a^^ 
)and  within  the  ftatute  of  frauds.    Thusj  in 
the  cafe  of  Rif bards  v.  Sims,  where  the  quef-  Richaids «. 
tion  was,  whether  parol  evidence  could  be  g^J^.^g^ 
^ven  of  the  mortgagees  |iaying  difcbarged 
(he  mortgagor  from  the  debt  i  the  fa&,  as 
iworn^  was,  that  wheq  the  mortgagor  went  to 
the  houfe  of  the  mortgagee  with  the  box  of 
writings,    wherein  tl}e  mortgage  aqd  the 
bond  were,  aqd  offered  them  to  the  mort- 
g^gce,  the  inortg^gee  put  the  deeds  back 
and  faid,  take  backymir  writings y  Ifreefy  for^ 
five  you  the  debti  and  then,   fpeaking  to 
(he   mortgagor's  mother^   who   was   pre*  J 

fcnt,  ^ 
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tent,   laid,   /  always  told  you  I  would  be 
kind  to  your  f on  j  now  you/ee  I  am  as  good  as  tny 
word.    The  Lord  Chancellor  as  to  this  evi- 
dence, obfenred,  the  rule  upon  this  head  was 
the  fame  in  law  and  in  equity ;  and  his  opi- 
nion was,  that  it  might  be  admitted.     The 
ftatute  indeed  laid  down  a  very  &t\&  but 
proper  rule,  relating  to  real  eftates,  viz.  that 
♦*  no  interefty  any  longer  than  for  three  years, 
ihould  pafs  in  them  without   writing,   fi(Xt 
«ny  truft  in  them  for  a  longer  time,  unlcfe 
the  truft  arofe  by  operation  of  law/*     The 
fame    rule   by  that  ftatute   related  to  th^ 
devifing  of  real  eftates ;  but,  in  all  thefe  cafes, 
there  was  a  difference  both  in  law  and  equity, 
between  abfolute  eftates   in  fee  and  for  a 
term  of  years,   and   conditional  eftates  Tor 
fecuring  the'  payment  of  a  fum  or  fums  of 
money.    In  the  cafe  of  abfolute  eftates,  it 
could  not  be  admitted,  thit  parol  evidence 
of  the  gift   of  deeds   fliould  convey  the 
lands  themfelvesj  but,  where  a  mor^gc 
was  made  of  an 'eftate,  that  was  only  con- 
fidered  as  i.  lecurity  for  money  due,  the  land 
there  was  the  accident  attending  upon  the 
money,  and  when  the  debt  was  dilchargcd, 
the  inteieft  in  the  land  followed  of  courfe. 
In  kw,  the  intereft  in  the  land  was  thereby 
defeated  ^    in  equity,    a  triift'  arofe  for  the 
benefit  of  the  mortgagor.    In  an  ejectment 

where 
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where  a  title  was  made  under  a  mortgage^ 
if  evidence  was  given  that  the  debt  was 
fiidsfied,   das   was  confidered  as  defeating 
the  eftate  whieh  the  mortgagee  had  in  the 
land  j  and  in  fuch  cafes,  efpeciall/  where  the 
mortgage  was  ancient,  the  court  would  pre- 
fame  that  the  money  was  paid  at  the  day, 
and  would  direft  the  jury  to  give  their  ver- 
dift  accordingly,  unlels  it  clearly  appeared 
that  the  money  could  not  be  paid  at  the 
dayi  no  writing  was  in  theie  cafes  necef- 
lary,  which  (hewed,  that,  even  at  law,  the 
debt   was  confidered  as  the  principal,   and 
the  land  only  the  accident.     Equity  went 
fiirther,  and  in  all  cafes  faid  that,  when  the 
debt  appeared  to  be  fatisfied,  there  arofe  a 
truft  by  operation  of  law  for  the  benefit  of 
the  mortgagor.     This  cafe  was  within  the 
exception  in  the  ftatute  of  frauds,   which 
had  been  mentioned,  as  to  trufts  arifing  by 
operation  of  law ;  and  in  thcfe  fort  of  cafes 
the  court  received  any  kind  of  evidence  of 
payment:    therefore,    if  a   mortgage  was 
made  by  one  partner  to  another,  and  the 
mortgagor  agreed  with  the  mortgagee  that 
he  fhould  take  a  certain  part  of  the  profits, 
of  the  partnerftiip  in  difchatge  of  the  mort- 
gage, that  of  itfclf  would  difcharge  it.  Here 
was  a  mortgage  made,  and  a  bond  at  the 
feme  time  entered  into  for  performance  of 

cove. 
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covenants.  Suppofe  an  obligee  delivered 
up  a  bond  with  intent  to  difcharge  a  debt, 
the  debt  would  certainly  be  thereby  dif* 
charged;  and^  if  the  bond  was  difcharged 
in  the  prefent  cafe,  the  mortgage  would  be 
difcharged  with  it;  his  Lordfhip  directed 
an  iflbe  to  try  whether  thefe  expreffions  were 
ufed  or  not>  the  evidence  as  to  this  point 
being  doubtful* 

Hampton  v.         So  where  Hjf  in  confideration  of  So  /,  paid 
Xemtt\         by  the  defendant  S^  conveyed  an  houfe  and 

furrendered  a  copyhold  eftate  to  him  and 
bis  heirs;  the  bill  was  for  a  reconveyance, 
on  payment  of  the  remainder^  due  of  the  So/, 
and  intereft.  The  defendapt^  by  anfwer, 
ipfiftedj  that  the  conveyance  was  abfolute 
to  him  and  his  heirs,  without  any  provifo, 
claufe>  or  agreement  that  the  plaintiff  might 
redeem ;  but  confeiTed  it  was  in  truft  that> 
after  the  80 /•  with  intereft  was  paid,  the 
defendant  Jbould  Jlmd  Jeifed  fir  the  ben^t  ^f 
the  plaintiffs  ivifi  and  children^  although  no 
fuch  (ruft  wa{(  declared  in  writing.  For  the 
plaintiff  It  was  infifted>  that  he^  having  re- 
plied to  the  defendant's  anfwer,  who  had  mt' 
made  awf  proof  of  Jucb  pretended  trujij  was 
bound  by  his  confcfllon,  that  be  soas  not  to 
have  the  ejiate  aifolutely  to  bimfelf  and  that 
no  regard  ought  to  be  had  to  the  matter 


(  m  ) 

•fet  forth  in  avoidance  of  the  plamdfTs  del- 
mand^  becauic  the  defendant  had  not  proved 
it.  But  the  court  decreed  the  trufifor  the  her 
nefit  of  the  wife  and  children. 

But  in  the  cafe  of  Robinfon  v.  Gee^  Lord  ^^^  ^-  . 
Hardwicke  was  of  opinion^  parol  evidence  <  Vez«  ajf.  . 
could  not  be  adn^itted  as  to  an  agreement 
between  co-mortgagors^  to  charge  the  lands 
ocherwife  than  they  would  have  been  af- 
fcAed  by  the  operation  of  law  upon  the 
contraA. 

That  cafe^  as  to  the  point  in  queflion, 
was  thus:  A^  tenant  in  tail,  remainder  to 
his  brother  in  tail  with  other  remainders, 
wanting  to  raife  money  to  difcharge  debts  on 
the  efiate,  propofcd  to  B  to  join  in  a  mort- 
gage, which  was  agreed  to  and  done ;  both 
joined  in  the  bond,  but  A  being  firft  named,  , 
received  the  money.  The  remainder  being 
vefted  in  pofleilion  in  B^  on  the  death  of  A^ 
the  cxtditors  of  A  brought  a  bill  to  turn  the 
mortgage  and  intereit  on  the  eflate  of  ^i 
and  to  exonerate  the  perfonal  eftate  of  A. 
Parol  evidence  was  offered  of  a  particular 
agreement  between  the  brothers .  that  this 
debt  ihould  reft  intirely  upon  the  eftate  of 
B :  this  was  objected  to,  as  not  being  proper 
evidence  within  the  Ilatuce  of  frauds,  be-  ^ 

caufe 
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caufc  on  parol  j   whereas,  this  bcutg  t  red 
right  annexed  to  a  real  cftatc,  fuch  an  agree- 
ment could  not  be  proved  without  writing* 
f  Tcz»  ajj.     Lord  Hardwicke  obferved,  as  to  this  part  of 

the  cafe,  that,  as  to  the  parol  evidence,  it  was 

not  neceflary  to  give  an  abfolute  opinion, 

but  he  doubted  whether  it  would  be  good. 

This  was  certainly  a  kind  of  real  right,  being 

to  affefl:  a  real  eftatfc  in  all  ivents  contrary  to 

the  writing,  and  to  rebut  the  equity.    Before 

Brown  fhe  cafc  o{  Brdvon  v.  Selwin,  it  was  held  in 

Cafe  temp,      icveral  cafes,  that  parol  evidence  might  be 

s/c.  4?*°'     given  to  rebut  an  equity,  although  relating 

SrrcL  I      *^  ^  ^^^^  '^^S'^^ »  ^^^*  ^^  *^^  which  was  the 
Forrcftcra43.   cafe  of  a  Will,  the  Lords  hdd  otherwife: 

464. '      *      ^6m  which  determination,  goitig  farther  than 

any  had  ever  gone  before,  his  Lordfliip  did 
^6*  Ta^l^'  indeed  differ  in  opinion ;  his.  Lordfeip  faid 
v,  Taylor.      the  equity  there  was,  that  two  perfons  being 

made  executors  and  re/iduary  legatees,  and 
one  of  them  being  indebted  to  the  teflator 
to  the  amount  of  3000  /.  the  latter  tnlifted 
his  debt  was  thereby  extinguilhed  -,  the  for-* 
mer  affirmed  the  contrary^  arid  churned  i 
moiety  of  the  3000  /.  as  one  of  the  rejidmtry 
legatees.  The  former  offered  parol  ipTOQi(A 
his  being  made  an  executor  by  the  teflator 
with  intent  to  extinguifh  that  debt,  but  die 
Lords  would  not  fufFer  it  to  be  readj  and 
bis  Lordlhip  faid  this  was  a  ftronger  cafe 

than 
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dian  that  then  under  confideration ;  bur^ 
even  ruppofing  this  evidence  nmght  be  read, 
his  Lordfllip  thought  it  was  not  fufficient  to 
prove  what  it  was  brought  for. 

We  muft  here  obfcrve  the  evident  diftinc- 
tkm  between  the  laft  cafe  and  thoie  of 
Richards  and  Symms,  and  Hamptm  and  Spen^ 
cer  $  and  alfo  between  thefe  cafes  and  that  of 
Brown  and  SeJtuin,  referred  to  by  Lord  Hard^ 
wicke  I  which  laft^  I  apprehend,  turned  upon 
a  difierent  point,  and  was  not  governed  by 
the  ilatute  of  frauds ;  for,  in  the  cafes  of 
Rkbards  znd  Symmsy  and  Hampon  and  Spen-- 
eery  the  queflion,  as  to  admilTion  of  parol 
evidence,  arofc  between  the  mor^agors  and 
mortgagees,  or  their  reprcfentatives ;  but,' 
in  the  laft  cafe,  the  qucftion  was  between 
the  creditors  of  a  joint-mortgagor  and  his 
co-mortgagor,  the  latter  of  whom,  in  law, 
indcpendant  of  any  parol  agreement,  was 
confidered  only  as  a  collateral  fecurity  ;  but, 
if  the  parol  agreement  had  been  admitted  in 
evidence,  it  would  have  charged  the  eftatc 
of  the  latter,  which  would  not  otherwife 
have  been  afFefted,  if  the  deceafed  mort- 
gagor had  kft  affets.  Confequently,  the 
ground  of  admitting  parol  evidence  in  the 
former  cafe  does  not  exift  in  the  latter  i  for 
tlic  court,  in  the  former  cafe,  confidered  the 
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eflence  of  the  contra^  as  a  negociatioft  for  H 
loan,  the  land  as  pledged  collaterally  to 
fecurc  the  payment  of  it  i  that^  therefore^ 
any  evidence  which  explained,  impeached, 
or  difcharged  the  perfonal  contra<5b  for  a 
loan,  affeded  the  land^  not  diredly,  but 
eonfequentially  only :  ex.  gra*  if  the  money 
borrowed  was  paid^  or  the  debt  difcharged, 
the  lien  upon  the  land,  which  was  only  to 
fecure  that,  determined  ;  in  equity,  there- 
fore, it  was  from  thenceforth  held  in  truft 
for  the  mortgagor.  But  in  the  cafe  of 
Robinfm  and  Gee^  the  evidence  offered  went 
direftly  to  affeA  the  lands  in  the  hands  of 
the  furviving  mortgagor  with  a  parol  agree- 
ment, contrary  to  the  ilatute  of  frauds,  made 
in  contemplation  of  a  mortgage  it  is  true, 
but  totally  Irrelative  to  the  contradb  for  tha 
loan  between  the  mortgagor  and  mortgagee, 
to  which,  in  the  former  cafe,  the  evidence 
o^ered  was  confidered  to  apply  diredly,  and 
by  afle£ting  that,  to  afied  the  land  indire6tly 
and  confequencially :  and^  in  the  cafe  of 
Brown  and  Selwin,  the  cbje£b  was  to  pro- 
cure the  admiflion  of  parol  evidence  to  ihew 
that  the  .teftator  intended  words  in  his  will 
to  operate  otherwife  than  they  would  do,  if 
«Mod.  fx.  taken  according  to  their  ordinary  importy 
chcyney-8  .  Contrary  to  a  fettled  rule  of  law;  that  where 
c^cjj  Co.  67.  ^  ^j] J  Qj.  inftrumcnt  explains  itfelfl  no  cvi- 
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dcnce  out  of  it  fhall  be  admitted  5  but  the 
intention  (hall  be  coiledea  from  the  written 
words  ;  for,  even  in  the  cafe  of  an  ambi- 
guity on  the  face  of  a  deed  or  wiU,  it  is  clear 
law,  that  it  can  never  be  helped  by  Aver- 
ment ;  becaufe  the  law  will  not  couple  and 
mingle   matter   of  fpecialt^,    which    is    of 
higher  nature,    with   matter    of   averment 
which  is  of  inferior  account  i  for  that  would, 
be  10  make  all  deeds  doubtful  and  fubjeft  to 
averments,  and  fo,  in  efFcft,  diings  to  pafs 
without  deed,  which  the  law  appoints  ftiall 
not  pafs  but  by  deed.     And,  therefore,  if  a 
man  give  land  in  tail  (though  it  be  b/will) 
the  remainder  in  tail,  and  add  a  provifo  to 
reftrain  alienation  ^d  create  a  perpetuity  ; 
it  cannot  be  averred  and  proved,  upon  the 
ambiguity  of  the  reference  in  this  claufe, 
that  the  intent  of  the  devifor  was,  that  the 
reftraint  fhould  go  only  to  him  in  remainder 
and  the  heirs  of  his  body^  and  that  the  tenant 
in  tail  in  pofleffion  was  meant  to  be  at  large  % 
it  being  a  fixed  maxim,  that  all  ambiguity 
of  words  arifing  from  matter  within  a  deed 
or  inftrument,  may  be  holpen  by  conftruc-r  ^ 

lion,  or  in  fomc  cafes  by  cleftion,  but  never 
by  averment. 

Indeed,   there  are  cafes  in  which  parol 
tvidcnct  is  admitted  to  ihew  the  intention  of 
Vol.  I.  N  a  A 
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a  teftator  or  dcvifor  -,  but  thofe  cafes  are  net 
where  the  ambiggity  appears  upon  the  deed 
or  inftrument,  but  where  there  is  fome  col- 
lateral -matter  put  ^)f  the  deed  which  gives 
rife  to  it.  As,  where  a  man  bequeaths  ^ 
legacy,  or  devifes  an  eftatc  to  y  S,  the  fon 
of  iV|  and  -A^has  two  fons  of  that  name  j  it 
is  clear,  upon  the  face  of  the  will,  that  the 
donor  meant  a  benefit  to  J  S,  the  fon  of  N-, 
yet  an  ambiguity  arifes  out  of  the  deed, 
from  iV's  having  two  for>s  of  that  name,  that 
renders  it  doubtful  which  of  theni  was  in- 
itcndcd  to  be  benefited;  to  remove  whidi 
doubt,  parol  evidence  may  be  admitted. 

Dockfcy  V.  So,  where  a  man  gave  his  wife  a  legacy  of 

and^exeJcutrixi  loco/.  and,  as  to  the  rcfidue  of  his  real  eftatc 
Pa^L°ca!%  .  (except  onc  clofe,  in  his  will  bequeathed  to 
a  Eq.  Ca.  Abr.  a  charity)  devifed  it  to  her  and  her  heirs,  in . 
430.  c.  8.'  truft  to  fell  the  fame,  or  fo  m  h  thereof  a$ 
Duch^eVs'of  fliould  be  needful,  for  payment  of  his  debts 
LSy^Gra '-  ^^^  legacies  i  and  alfo  gave  all  his  perfooal 
viiie,  ct  ai/  cft.ate  to  her  toward^  payment  of  his  debts 
Pari. Ca. 30J.  and  legacies,  and  made  her  executrix;  the 
Vi\^  ^"^**  queftion  was,  whether  here  was  an  implied 
Sp.a  Vera.      or  refulting  truft  in  the  executrix,  as  to  the 

refidue  after  his  deits  and  legacies  paid^  for 
the  benefit  of  the  heir  j  and  parol  evidence 
was  admitted  to  (hew  tjwjt  it  was  the  tjeftator's 

intention 
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iiitentioh,  this  fhould  be  a  beneficial  devife 
to  the  wife  and  executrix*    • 

It  is  obfervable  in  this^  as  in  tht  pfcceding 
cafe,  that  the  ambiguity  arifes  from  a  cir- 
cumilance  out  of  the  will,  and  not  upon  the 
face  of  it,  vizh  the  wife's  being  capable  of 
taking  the  becfuefts  given  by  the  teftator  in  ' 
two  capacities,  as  legatee  to  her  own  ufc, 
and  as  executrix  in  truft  for  the  next  of  kin ; 

r 

and  it  being  doubtful  which  way  fhe  was 
intended  to  take  by  the  teflator,  becauie  it 
was,  frima  facie,  reafonable  to  prefume*  he 
would  not  hal^e  given  her  part  as  a  legatee^ 
if  he  had  mieant  to  give  her  the  whole  refidue 
beneficially  as  executrix,  for  the  latter 
bequelt  would  have  involved  in  it  the  former^ 
therefore,  as  there  was  no  doubt  but  that  Ihe 
took  the  whole  by  the  will,  the  ohljr  qtieftion  ' 
was,  m  what  capacity  fhe  took  it  ?  And  it  is 
like  a  bcqucft  of  50/.  to  J  S,  and  jool.  to 
y  S,  fons  oi  A  B\  in  which  cafe,  there  can 
be  no  doubt  but  parol  evidence  Would  be 
admitted  to  prove  which  Ion:  was  meant  to 
have  the  greater  and  which  the  lelTei"  legacy  j 
the  only  difference  being,  that,  in  the  latter, 
cafe,  the  bequeft!  would  be  to  two  perfons  in 
their  natural  <!:apacities  ;  whereas,  in  the 
former,*  it  is  to  one  perfon  capable  of  taking 

N  2  i\ 
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in  two  diflind  capacities^  the  one  natural, 
the  other  artificial. 

But  in  the  cafe  of  Brown  and  S^/win, 
there  was  a  plain  and  exprefs  devife  of  a 
moiety  of  every  part  of  the  teftator's  perfonai 
eftate,  not  before  diipofcd  of,  to  the  co- 
executor,  of  which  the  debt  to  the  tcftator 
was  indilputably  part.  Theiefbre  no  doubt 
arofe,  as  to  the  bequeft,  by  matter  out  of 
the  will ;  but  the  intent  was  to  deftroy  the 
force  of  the  written  will,  and  overturn  the 
plain  words  of  it  by  parol  evidence  only  j 
and  not  to  obviate  or  take  off  an  implication, 
which  might  or  might  not  take  place,  and 
yet  the  words  of  the  will  have  their  force  and 
operation ;  nor  was  it  to  anfwer  any  rule  or 
conftrudlion  of  equity  ariCng  upon,  or  con- 
fi(tent  with  the  words  of  the  will,  but  to 
control  and  take  away  a  plain  devife  and 
exprefs  gift  to  the  co-executor.  • 

A  Vera.  S06.  Nor  do  I  apprehend  that  either  of  thefe 
*  wSm*©!^*  ^^^^^  clalhes  wi A  the  refolutions  that  have 
a£q.Ca.Abr.  been  made,  as  to  admitting  parol  evidence 
I  Vez.  %su      on  agreements  refpeding  lands  ;   thofe  cafes 

depending  upon  another  principle,  viz.  that 
of  the  jurifdiftion  of  equity  where  there  is 
fraud.  As  where  an  agreement  for  a  noort* 
gage  was  drawn  by   the  mortgagee,    the 

mortga^ 
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inortgagor  licing  able  to  write  bis  mark 

only,  and  the  mortgagee  omitted  to  infert  a  lAtk. 3S9. 

covenant  for  redemption ;  m  which  cafe,  on 

a  bill  to  foreclofe,  the  court  permitted  the 

mortgagor  to  read  evidence  to  fhow  the 

omiflion. 

So,  where  a  mortgage  was  drawn  in  two  %  Atk.  389. 
deeds,  one  an  abfolutc  conveyance,  the  other  *^c^>''»^*^* 
a  defeazance,  and  the  mortgage  omitted  to 
execute  the  defeazance,  the  mortgagor  was 
permitted  to  Ihew  the  miftake. 

Again,  where  an  abfolute  conveyance  was  ^^ 
made  for  a  fum  of  money,  and  the  perfon  to 
whom  it  was  made,  inftead  of  entering  and 
receiving  the  profits,  demanded  intereft  for 
his  money  and  had  it  paid  him;  this  was 
admitted  as  evidence  to  explain  the  nature  of 
the  conveyance. 

For,  in  fuch  cafes,  the  "proof  offered  is 
not  confidered  as  a  variation  of  the  agree- 
ment, but  explanatory  only  of  what,  it  was 
meant  to  have  been  \  and  the  allowing  any 
other  conftru6tion  upon  the  ftatute  of  frauds 
and  perjuries,  would  be  to  make  it  a  guard 
and  proteftion  to  fraud,  inftead  of  a  iecurity 
ag^nll  it,  as  was  the  intendon  of  ic. 

N  3  Another 
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Another  exception  likewifc  defervcs  our 
attention  in  fpeaking  of  this  ftatute^   and 

that  is,  iq  cafes  of  fecret  trufts  of  eflates  that 

» 

do  not  appear  upon  the  face  of  the  deeds 
•whereby  they  are  conveyed,  but  are  admitted 
by  the  truftee  j  for  fuch  cafes,  being  out  of 
the  mifchieG  arc  confidered,  in  equity,  as 
not  having  been  in  contemplation  of  the 
Icgiflature  on  paffing  that  ftatute. 


JTewtoi  V, 
Prefton,  Pre, 


Where  one  had  made  a  mortgage  in  fee  to 
yf»  and  it  was  expreifed  to  be  in  confideration 
of  700/.  paid  by  B,  and  C  pretended  the 
money  was  advanced  by  D,  his  wife's  firft 
huA)an49  and  belonged  to  her  as  his  execu- 
iriic.  On  a  bill  of  inter-pleadcr>  filed  10 
determine  to  whom  the  money  fhould  be 
paid,  the  queftion  was,  whether  C  fhould  be 
admitted  to  read  the  examination  of  his 
witnefles,  to  prove  his  wife's  intereft  in  the 
mortgage-money,  upon  the  ground  that 
this  was  a  truft  which  arofe  by  implication 
of  law,  and  was  excepted  out  of  the  ftatute ; 
but  it  was  contended,  on  the  other  fide,  that 
this  imported  to  be  a  mortgage  for  money 
paid  by  yf,  and  that  though  a  truft,  which 
rcfulted  by  implication  of  law,  was  out  of  the 
ftatute,  yet  that  tryft  muft  arife  upon  the 
face  of  the  deed  itfejf,  and  that  if  enquiry 
was  made,  upon  parol  proo^  whofe  money 

it 


it  was^  dhis  was  in  the  teeth  of  the  llatutie  ; 
and  the  cafe  of  Ksrk  and  fFieii  was  cited^ 
wherein  it  was  decreed^  that  an  eftate  cannot 
be  made  a  truft,  by  proving  the  money  laid 
cut  upon  ic^  to  be  fuch  an  one  or  fuch  an 
one's*  Sed  per  Juftice  Powell,  I  will  not 
hinder  you  from  reading,  for  though^  at 
law,  it  is  not  to  be  allowed,  where  a  jurjr 
may  be  inveigled  by  that  which  is  not  proper 
evidence,  yet  here  is  no  fuch  danger.  And 
the  proofs  were  read,  but  the  juftice  would 
not  decree  the  truft. 
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©f  tSt  3infetee  of  a  ojortgagot  fn  t&c. 


©HBicKiT':.  yft    S  foon  as  the  eilate  of  the  mortg^ee  h 

jfj^  created^  which  is  now  done  cither  by 
lealc  and  releafe,  bargain  and  fale,  or  fre- 
•  qiiently  by  cicsation  of  a  term  fw  years  in 
the  prennlfvs,.  he  may  imnriediatelv  enter 
upon  the  landi,  but  fubjedl  to  be  difpofftffed 
wpon  performance  of  the  condition,  by  pay- 
ment of  the  mortgage-money,  at  the  day; 
limited.  The  ufual  wav^  therefore,  as  hack 
been  faid,  is  to  agree  that  the  mortgagor 
fliail  hold  the  land  till  the  day  affigned  for 
payment,  and  that  the  moitgagee  fhall  not 
intermeddle  \^ith  the  poflirflion  until  default 
tdierein.  And,  in  cafe  of  failure,  >\ hereby 
the  eflace  becomes  abfolure,  the  mortgagee 
maay  cuter  upon  it,  and  take  pofleffion, 
4  without 
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without  any  poITibility,   at  !aw^   of  being 
afterwards  evided  by  the  mortgagor. 

Some  doubts  have  arifen,  what  eflate  the 
mortgagor  has  in  the  land  from  the  time  of 
maki  g  ihe  mortgage^  under  fuch  an  agree* 
mcnt  that  the  mortgagee  fhall  not  intermed- 
dle Vtth  the  polTeflion  until.de£iult  of  pay- 
ment; whether  he  be  leflee  for  fb.many 
years,  or  only  in  as  tenant  at  wilJ^  or  by 
iufierance* 

And,  in  thciiafc  of  Powfeley  and  Blackman,  'PowTeicy^ 
where  a  mortgage  was  made  by  bargain  and  ^c^^^^ 
lale,  with  a  provifo  and  agreement  between 
the  parties,  that  the  mortgagee,  his  heirs, 
or  affigns,  ihould  not  intermeddle  with  the 
a^al  pofleflion  of  the  premifes,  or  percep- 
tion of  the  rents  thereof    until  default  of 
payment,    which  was  to  be  made  at  the 
diftance  of  fome  yeafs.    It  was  held  by  the 
court,  diat  he  was  tenant  at  will ;  a  diftinc- 
tion  being  taken  between  this  agreement^ 
and  an  agreement  with  the  mortgagee  that 
he  (hould  enjoy  it  during  thofe  years ;  for  5  h.  7.  r, 
the  latter  would  have  amounted  to  a  leafe  **  ^'  ^*  ^^ 
for  years. 

But  although,  priina  facie,    there  is  a  ,  J 

rdemblance  between  the  eftate  of  a  mort-  • 

V»  gagor 
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gagor  left  in  t>ofIefnon  of  the  premifes  under 
fuch  an  agreement  or  otherwile,  and  a  te- 
nancy at  will ;    yet^    upon  a   minute   and 
accurate  infpe6bion^  a  clear  diftin&ion  will 
be ,  found  between  thefe  interefts ;  and  alfo 
between  the  cafe  of  a  mortgagor  in  aAual 
{x>fre{rion^     and    one    who    under-lets    to 
tenants ;  forj  by  the  agreement  underftdbd 
between   the   mortgagors  and   mortgagees, 
the  latter  ftipulate  to  receive  intereftj    die 
former  to  keep  pofleffion ;   but  no  rent  is 
referved  from    the  mortgagor^    nor  is  he 
entided  to  notice  to  quit  s  he  hath  not  even 
a  right  to  the  emblements,  each  of  which 
are  properties  appertaining  to  a  tenancy  at 
will  in  the  ftrid  fenfe  of  the  word  ;    and  the 
rcafon  isj  becaufe,  in  this  cafe,  the  crop  as 
well  as  the  landj  is  a  fecurity  for  the  debt. 

But,  in  both  cafes,  even  the  fimilitude 
ceafes,  if  there  be  an  under-tenant;  for 
there  can  be  no  fuch  thing  as  an  under-tenaat 
to  a  tenant  at  will;  fuch  demife  being,  in 
itfclf,  a  defertion,  which,  in  iaw,  amounts  to 
a  determination  of  the  wilL 

fCro.  660.  In  fuch  cafe,   it  feems,    the  mortgagee 

204"'^' oi^^'     may  confidcr  the  mortgagor  as  a  diffeifor, 

and  his  leffee  as  a  wrong-doer  or  not^  at  his 

elcftion. 
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If  the  mortgagee  permits  the  leffee  to  lAtk.  606. 
enjoy  his  leafc,  the  mortgagor  may,  from 
^henceforth,  be  confidercd  as  a  receiver  of 
the  reiit,  or,  in  feme  fort,  a  truftee  for  the 
mortgagee,  who  may  at  any  time,  counter- 
mand the  implied  authority,  by  giving 
notice  to  the  tenant  not  to  pay  the  rent  to 
the  mortgegor  any  longer. 

But,  if  the  mortgagor  eleds  the  other 
alter natire,  the  leflee  may  be  turned  out  by 
an  eje^ment,  he  being  in  under  a  peribn 
who  had  no  power  to-iinder-lct,  but  fubjeft 
to  eviction  by  the  mortgagee. 

And  fo  it  was  held,  by  the  Court  of  King's  Ketch  lefict 
Bench,  in  the  cafe  of  Keeci^  leflee  of  JVame^  a-alaft'^Haii 
ag^inft  Hall  and  another ;  where  an  ejeft-  ??^  ^^l^^* 
ment  was  brought  for  a  warehoufe  in  L(nulon,  Rep^  %u 
by  a  mortgagee,  againil  a  leffee  under  a  leaf^ 
in  writing  for  feven  years,  made  after  the  date 
of  the  nx>rtgage  by  the  mortgagor,  who  had    • 
continued  in  poiTeffion ;  the  leafe  was  at  a 
rack  rent.  The  mortgagee  had  not  notice  of 
the  leafe,  nor  the  leffee  notice  of  the  mort- 
gage*   The  defendant  <Jftercd  to  attorn  to 
the  mortgagee    before  the  ejeftment    was 
brought;  the  plaintiff  was  willing  to  fuffer 
the  defendant  to   redeem.     There  was  no 
notice  to  ^it^  fo  that^  although  the  written 

leafQ 
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Icafe  was  bad,  yet  if  the  lefTee  was  to  be  con- 
fidered  as  tenant  at  will  from  yeap  to  year  bj 
conftrudion,  the  plaindflPs  aftion  muft  fail. 
The  queftion  was;  whether  by  the  agitcmcnt 
underftood  between  the  mortgagors  and 
mortgagees,  which  was,  that  the  latter 
Ihould  receive  interefts,  and  the  former  keep 
poffeflion,  the  mortgagee  had  given  an  im- 
plied authority  to  the  mortgagor  to  let  from 
year  to  year  at  a  rack  rent,  or,  whether  he 
might  not  treat  the  defendant  as  a  trcfpaffer, 
and  wrong-doer"?  And  Lord  Mansfield  [zA^ 
in  delivering  the  opinion  of  the  court,  diat 
on  full  confideration,  they  were  all  clearly  of 
opinion,  that  there  was  no  inference  of  fiaud 
or  confent  againft  the  mor^agee,  to  pre- 
vent  him  from  confidering  the  leflee  as  a 
wrong-doer.  It  was  rightly  admitted,  that 
if  the  mor^agee  had  encouraged  the  tenant 
to  lay  out  money,  he  could  not  maintain 
this  action;  but  here  the  queftion  turned 
upon  the  agreement  between  the  mortgagor 
and  mortgagee.  When  the  mortgagor  was 
left  in  poflei&on,  the  true  inference  to  be 
drawn  was  an  agreement  that  he  ihould  pof- 
feis  the  premifes  at  will  in  ibifiriSeftJmfii 
and  therefore  no  notice  was  given  him  to 
quits  And  he  was  not  entitled  to  reap  the 
crop,  as  other  tenants  at  will  were,  becaufe 
all  was  liable  to  the  debt^  on  payment  of 

wiuch 
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which,  the  mortgagee's  ride  ceafed.    The 
mortgagor  had  no  power,  exprefs  or  implied, 
to  let  leafes  not  fubjedt  to  every  circumftance 
of  the  mortgage/    If,  by  implication,    th« 
nlortgagor  had  fuch  a  power,  it  mud  go  to 
a  great  extent,  to  lea(es  where  a  fine  was  ta  • 
ken  on  a  renewal  for  lives.      The  tenant 
ftood  exaftly  in  the  fituation  of  the  mortga-- 
gor.      The    poflcffion    of  the    mortgagor 
could  not  be  considered  as  holding  out  a  falfe 
appearance^     It  4id  not  induce  a  belief  that 
there  was  no  mortgage,  for  it  was  the  nature 
of  the  tranfa£tion,  that  the  mortgagor  ihould 
continue  in  poffeffion.    Whoever  wanted  to 
be  fccure  when  he  took  a  Icafe,  ftiould  in- 
quire after  and  examine  the  title-deeds.    In 
pradice  indeed,   efpeciaUy  in  the  cafe  of 
great  eftates,  that  was  not  often  done,  be- 
caufe  the  tenant  relied  on  the  honor  of  his 
landlord  ;  but  whenever  one  of  two  innocent 
pcrfons  muft  be  a  iofer,  the  rule  was  qui 
piar  eft  tempore,  potior  eft  jure.     If  one  muft 
fiiffcr,  it  muft  be  he  who  had  not  ufed  due 
diligence- in  looking  into  the  ritle.     It  was 
f^d  at  the  bar,  that  if  the  plainrifF,  in  a  cafe 
like  this,  could  recover,  he  would  alfo  be 
intitled  to  the  mefne  profits  from  the  tenant 
in  an  action  of  trefpals ;  which  would  be  a« 
manifeft  hardQiip  and  injufiice,  as  the  tenant 
would  then  pay  the  rent  twice.    His  lord- 

(hip 


(190    ) 

fhip  gave  no  opinion  on  that  point,  but 
there  might  be  a  diftindion ;  for  the  mortga- 
gor might  be .  confidered  as  receiving  the 
rents  in  order  to  pay  the  intereft,  by  an  im^ 
plied  authority  from  the  mortgagee  till  he 
determined  his  will.  As  to  the  leflee's  right 
to  reap  the  cornj^  which  he  might  have  ibwn 
previous  to  the  determination  of  the  wiO, 
that  point  did  not  arife  in  this  cafe,  the 
ejeftment  being  for  a  warehoufe  j  bur  how- 
ever that  might  be  no  bar  to  the  mortgagee's 
recovering  in  ejeiftment,  it  would  only  give 
the  leffec  right  of  ingrefs  and  egrefs  to  take 
the  crop ;  as  to  which,  with  regard  to  tenants 
at  will,  the  text  of  Littleton  was  clear. 

But  there  feems  to  be  no  occafion,  in 
this  cafe,  for  any  implication  of  an  autho- 
rity from  the  mortgagee  to  the  mortgagor 
to  receive  the  rents  and  profits.  For  al- 
though the  poffefljon  of  the  leffee  of  the  mort- 
gagor, under  a  Icafe  from  him,  will  make 
him  a  wrong-doer  as  to  the  mortgagee,  his 
leflbr  being,  as  to  the  mortgagee,  a  difleiibr> 
and  confequendy  incapable  of  conveying 
a  good  tide  as  againft  the  mortgagee :  yet,  I 
apprehend^  the  leflee  will  not  be  in  a  worfe 
cafe  than  a  tenant  under  a  diffeilbr,  which, 
by  granting  the  under-leafe,  the  mortgJtgor 
hath  made  himfclf  at  the  election  of  the  mort- 
gagee. 
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gagee.    And  a  diftinAion  hath  been  taken  Liffoid'scaib 
between  the  cafe  of  the  difleifor,  and  that  of  "  ^^'  ^'' 
him  who  comes  in  under  the  difleifor  by  titlej 
for  if  a  man  be  difleifed;  and  the  difTei- 
for,  during  the^difleifin,  cuts  down  the  trees, 
or  grals,  or  the  corn,  growing  upon  the  land^ 
and  afterwards  the  difleifee  re-enters,   th«^ 
difleifee   Ihall  have   an   a<5tion  of  trefpafs 
againil  him  vi  et  armis  for  the  treest  grafsjr 
corn,   &c.   for>  after  his  regreis,   the  law,f^ 
as  to  the  difleifor.  and  his  ferv^nts,  Rippofes^ 
the  freehold  always  continued  in-  the  dif^. 
feifee.    But,  if  the  diffeifor  n^kes^  a,  feof-** 
loent  in  fee, .  gift  in  tail,  leafe  for  life,  of^ 
y^ars,  and  aftei^wards  the  difleif^e- re-enters^^^ 
he* /ball  not  have  trelpafs  vi  et  armis,  againft: 
thole  who  come  in  by  title  j  for  this  fidion» 
of  the   law,    that  the    freehold    conticueJ, 
always   in  the  difTeifee,   ihall  not  have  re*. 
latioa   to   make,  him,    who  comes,  in    by 
tide,    a  wrong  doer  vi  et   armiiy  bcc4ufcr 
in  fi3i(me  juris  Jemper  aquitas  exi/iii.    But,  in, 
fuch  cafe>  the  difleifce  fliall  recover  all  the 
meihe  profits  againft  the    difleifor^  in   the 
feme  manner  as  the  difleifec  fliould  recover 
in.  an   afllze  at   the   common  law  before 
the  ftatute   of  Gloucefiery  cap.   i.  damages 
ODly  againft  the  difleifor:  befides,  it  is  to 
be    prcfumed,    that  he  who   comes  in  by 
title  has   given  fomc  recompence    to   the 

difleifor. 
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cUflfetibr^  and  that  die  Irflee  has  paid  rent  to 
him  or  other  confideration>  and  cheicforey 
in  realbn^  die  dUrcifor  is  to  be  charged 
with  the  whole. 

Buts  ^  to  the  right  to  the  emblements^ 
a  diflin£tion  is  taken  between  tenants  who 
have  particular  effaces  tbat  are  nncertain^ 
defeazable  by  the  a£t  of  the  pardes  to  the 
original  contrad^  or  by  the  adl  of  God ; 
and  thofe  who  have  particular  eftates  ipi- 
certain^  defeazable  by  a  right  paramount', 
for^  in  the  latter  ca(e»  he  that  hath  the 
right  paramount  fliaU  have  the  emblements; 
as  although^  quoad  aHionemj  the  law  will  not 

1 H  «*  '^*  ^y  *  fi&ion  make  the  leffee,  who  comes  in 
39  H  6.  x8«  by  tide»  liable  to  punifhment  as  a  trefpafTor; 
izs^        *      y^»  quoad  frofriit at tm^  the  regrcfs  of  the  dif- 

feiiee  revefts  the  property  in  him,  as  well 
for  the  emblements  as  for  the  freehold  itfel^ 
and  equally  againff  the  feoffee  or  leflfee  of  the 
difleifor,  as  againff  the  diffeifor  himfelf  Fof 
the  rule  and  reafon  of  the  law  is,  that  after 
the  regrefs  of  the  diffeifee,  the  law  adjudges 
that  the  freehold  has  continued  in  him,  which 
rule  and  reafon  extends  as  well  to  the  emble- 
ments, as  to  the  fi-eehold;  and,  although 
the  a6k  of  the  difleifor  may  alter  a  man's 
a£bion,  yet  his  aA  cannot  take  away  his  a£tion« 

property,  or  right. 

And 
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And  the  law  is  the  fame>  if  the  ftoftec  bt 
Icffce  lows  the  land^  or  cuts  down  trees  of 
grais,  and  fevers  and  carries  away,  or  fell^ 
them  to  another.  Yet,  after  the  regrcfe  of 
the  difleifee,  he  may  take  the  corn,  as  well 
as  the  trees  and  grafs,  from  whatlbcver  place 
they  arc  carried  to ;  for  the  regrefs  of  the 
diffeifec  has  rcktion,  as  to  the  property,  to 
continue  the  freehold  againft  them  all  in  the 
difleifee  ai  initio,  nor  can  the  cairying  them 
off  the  land  alter  the  property  j  and  if 
the  diffeifec  takes  them,  they  Ihall  be  reco- 
vered in  damages  againft  the  diileifbn 

Nor  do  I  fee  any  ground  upon  which  the 
cafe  of  a  tenant  under  a  mortgagor  can  be 
diftinguifhed,  as  to  the  right  of  emble** 
mcnts,  from  any  other  tenant  under  a  tor-* 
tious  title  i  for,  if  he  be  confidercd  as  a 
wrong-doer  as  to  his  occupation  of  the  pre- 
mifcs,  he  cani|ot  be  confidercd  in  a  different 
char  after  as  to  the  emblements :  nor  is 
there  any  room  to  imply  a  confent  to 
cultivate  the  property,  when  no  implication 
is  admitted  of  a  confent  to  occupy  it.  As. 
if  an  authority  can  be  implied  in  the  mort^p^ 
gagor  from  the  mortgagee  to  permit  the 
cultivation,,  the  fame  principle,  by  analogy, 
will  juftify  fuch  an  implication  that  he  had 
an  authority  to  demife,  which,  in  the  princi- 
pal cafe,  was  not  admitted. 

Vol.  I.  O  But 
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Rand  V.  '  But  fuch  Icafc  Will   bc  good  againft  the 

^Ch^SJ^sg.  mortgagor  and  all  ftrangers,  and  wiU  inti- 
et  vid\  3  Cro.  ^  ^^e  leff^c  to  the  equity  of  redemption. 

Skinner  423.        If  the  mortgagee  affigns  a  term  conveyed 

to  him  by  way  of  mortgage  with  a  claufc, 
that  the  mortgagee  (hall  retain  the  pefleffion, 
without  the  mortgagor  joining  in,  and  being 
a  party,  the  affignment  determines  the  fimi- 
larity  of  his  eftate  to  an  cftate  at  will,  and 
makes  the  mortgagor  in-  the  nature  of  a 
tenant  at  fufieranoe. 

If  a  mcM-tgage  of  lands  be  made  under  a 
power  to  pay  portions  out  of  the  profits,  the 
profits  received  by  the  mortgagor,  under  a 
claufe,  that  it  fhall  bc  lawful  for  the  mort- 
gagor to  take  die  profits  without  account,  until 
default  of  payment,  Ihall  be  taken  as  received 
by  the  mortgagee,  and  ftiall  be  confidercd 
as  the  fame  thing,  as  if  the  mortgagee  had 
tv'iii.  %o.  Atk*  let  it  to  any  other  perfon ;  and  therefore  the 
^^''  *•  profits  fo  received  by  the  mortgagor,  Ihall 

be  accounted  for,  as  having  gone  towards 
payment  of  the  portion,  and  the  land  fliall 
only  be  fubjedt  to  what  remains  due.  And 
the  mortgagee  muft  recover  his  money  fo 
far  as  has  been  received  out  of  the  profits 
againft  the  mortgagor  for  the  time  bcing> 
and  his  perfonal  reprefcntatives,  and  will  have 

no  remedy  againft  the  truft. 

la 
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In  the  Cafe  of  Smartb'  and  ff^lliams^  a  Salk.  %a^^ 
qucftion  arofe,  whether  an  allignment  by  Rcp^xfiioltj 
the  mortgagee  alone  did  not  operate,  lb  as  ^y"(^^car. 
to  make  the  mortgagor's  continuing  in  302>  307^ 
poflfeflion  under  fuch  a  covenant,  a  dilTeifin 
or  dcvefting  of  the  term,  and  turn  it  to  a 
right  s  for  if  it  did,  the  afSgnee  could  not 
i^gn  it  over,  without  he  either  made  an 
entry,  or  the  mortgagor  joined.  And  it  was 
held  by  IM,  C  J.  that  the  mortgagor's 
continuing  in  pofTeflion,  would  never  make 
a  difleifin  nor  devefting  of  the  ternfi,  or  turn 
it  to  a  right  1  for  a  tenant  at  lufierance  has 
but  a  bare  poflefllon,  and  no  freehold :  and 
Eyrty  Juftice,  faid,  that  the  covenant  to  fufier 
the  mortgagor  to  continue  in  poflejQBion^ 
governs  all  the  fubfequent  alSgnments;  be^ 
caufe  it  is  by  the  mortgagee,  his  execx2torS| 
adminiftrators,  and  af&gns,  that  the  itiort* 
gagor  fball  hold  till  defauk  of  payment  1 
which  creates  a  tenancy  at  will  upon  all  the 
melhe  affignments* 

It  was  alfo  contended,  in  the  cafe  laft 
mentioned,  that  if  the  mortgagor's  continu- 
ing in  pofielTion  was  .not  an  abfolute  difleifin 
or  devefting  of  the  term,  it  was  at  leaft  a 
devefting  of  the  term  at  the  eleftion  of  the 
mortgagee,  and  then  the  affignee  had  made 
his  cle£tion  by  bringing  an  ejedlment  againft 

O  2  the 
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the  mortgagor^  which  admitted  his  bring 
out  of  pofleflion ;  but  Holty  C  Juji.  faid,  that 
the  eje£tment  could  not  admit  an  aduil 
devefting,  io  as  to  turn  the  term  co  a  right, 
for  the  ejeftment  was  not  brought  to  recover 
the  mortgage  term,  but  the  adual  pojfejjion 
only,  for  the  recovery  of  which  the  affigncc 
of  the  firft  mortgagee  had  no  other  way  but 
this,  or  to  make  a  forcible  entry,  which  the 
law  forbids :  and  his  Lordlhip  laid,  that  die 
court  would  take  notice  that  an  ejedxnent 
was  only  a  fiftitious  proceeding  for  recover- 
ing  the  pof]feflion,  which  could  not  well 
otherwife  be  obtained ;  and  the  entry  laid  in 
the  declaration,  or  confeflfed  by  the  de« 
fendant,  was  not  an  entry  that  was  real ;  for 
it  would  neither  avoid  a  fine  nor  be  fu/ficienc 
evidence  to  fupport  trelpafs  for  the  mean 
profits. 

pycr  6».  Co.       But  if  the  mortgagee  in  the  laft  mentioned 

cafe,  had  done  any  aft,  by  which  he  had  ad- 
mitted himfelf  to  be  out  of  pofTelCon,  the 
confequence  would  have  been  as  contended 
for  on  the  part  of  the  mortgagor;  for  I^ord 
Coke  fays,  if  a  man  make  a  leafe  at  will,  and 
die,  now  is  the  will  determined;  and  if 
the  leiTce  continue  in  pofTefllon,  he  is  tenan; 
at  iufferance,  and  yet  the  heir,  by  admiffion, 
may  have  an  ifTue  of  mori  d'ancefior  againft 

himj 


I-»t.  57.  b. 


(    J97     ) 

him ;  and  fo  it  is  faid  in  Dyefy  that  if  tenant 
far  years  furrenders,  and  (till  continues 
in  pofleffion,  he  is  tenant  at  fufferance^  or 
diilcifor  at  election. 

If  a  mortgagor  commit  wade,  whether  it  Famnt  v, 
be  a  mortgage  in  fee  or  for  a  term  of  years,  the  3  ^tk.  713. 
court,  on  a  bill  hj  the  mortgagee  to  ftay 
wade,  will  grant  an  injunction ;  for  they  will 
not  fufler  a  mortgagor  to  prejudice  the  in- 
cumbrance. 

It  is   a  fettled  dodtrine,   in  a  court  of  i  Vent,  8a. 
equity,  that  a  mortgagor  in  poirefiion  can*  %  vez.  481. 
not  bar  a  mortgagee   by   a  fine  and  non-  S^'i^cp. 
claim  i   for,  although  the  mortgagee  be  in  ^f^^^^^^ 
reality   out   of  pofTeffion,   yet,   where  that  3  Cro. 

,  I  •  /•  r  1      1  •        Cruife  OQ 

js  done  by  the  confcnt  of  both  parties.  Fines,  %z^. 
and  the  nature  of  the  contraft  requires  that  cuth.*  wi. 
it  Ihould  be  fo  while  the  intereft  is  paid, 
it  would  be  againft  the  original  delign  of 
the  contraft,  that  any  a6t  of  the  mortga- 
gor, except  the  payment  of  the  money  and 
intcreft,  fliould  deprive  the  mortgagee  of 
his  fccurity, 

A  recovery  fufFcred  by  a  mortgagor  tenant  Porter  v. 

in  lail,  lets  in  all  precedent  incumbrances.      ,  Ch7Rcp. 

97. 
Thus   where  tenant  in  tail  defflifed  lands  0«Ward  v. 

c  ,  r  J  Complin, 

iw    99  years,  by    way   of  mortgage,  and  i  ch.  c<u 

O  3       .  then  "^' 


(     »98    )    . 

then  married,  and  fuffcrcd  a  recovery  to 
enable  him  to  make  a  jointure ;  one  qucf- 
tioa  was,  whether  the  recovery  Ihould  enure 
to  make  good  the  mortgage,  it  being  defign- 
ed  for  the  marriage  fettlement  only  i  And 
it  was  determined  that  it  fhould^  for>  if 
no  recovery  had  been,  there  could  have 
been'  no  jointure,  and  the  jointress  could  not 
liavc  avoided  the  mortgage  i  flic  was  in  by 
the  aft  of  her  hufband,  and  no  fubfequeot 
a6k  of  his  could  avoid  his  own  a6b  prece- 
dent :  and  though  the  recovery  was  fuffered 
to  a  collateral  purpofe,  yet  it  would  enure 
to  make  good  all  precedent  a£i:s  and  iacum^ 
brances. 

Cowpcr,  6oi,      A  mortgagor  is  never  permitted  to  difpute 

the  title  of  his  mortgagee  j  becaufc  no  man 
Is  permitted  to  difpute  his  own  folemn  deed. 


Doug.  Rep, 


A  mortgagor  in  foffeffum  gains  a  fettlement, 
becaufe  the  mortgagee,  notwithftandhig  the 
form,  has  but  a  chattel,  the  mortgage  being 
only  a  pledge  to  him  for  fecurity  of  his  money  i 
and  the  original  ownerfliip  of  the  land  ftill 
refiding  in  the  mortgagor,  fubjedt  only  to 
the  legal  title  of  the  mortgagee,  fo  far  a$ 
fuch  title  is  requifite  to  tl)C  end  of  his  fc^ 
curity. 


Put 
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But  if  the  mortgagee  evift  the  mortgagor^ 
and  cake  pofleflion,  the  mortgagor,  though 
afterwards  occupying  pcrmiffively  for  a 
particular  purpofe,  will  not  thereby  gain  a 
fcttlemcnt, 

A  pauper  entitled  to  an  equity  of  redcmp-  The  King 
tion  of  a  freehold  eftate,  which  had  been  hab.  of  c«- 
mortgaged  by  his  father,  having  been  e\rifted  tcml"  rep!*  ^ 
by  the  affignee  of  the  mortgagor,  afterwards  77 1- 
gained  pcrmiffion  of  the  fteward  of  the  mort- 
gagee  to  inhabit  a  houfe,  part  of  the  mort* 
gaged  eftate,  and  which  was  then  untenanted, 
for  the  purpo/e  of  overlooking  fome  repair 5\ 
which  he  propofed  to  do  upon  the  eftate, 
with  an  intention  to  fell  the  fame,  and  pay 
the  mortgage  money.  In  confequence  of 
iuch  permiffion,  he  went  into  the  houfe,  and 
inhabited  the  fame  for  upwards  of  three 
months,  when  he  was  removed  by  an  order 
of  Juftices.  The  pauper  did  not,  during  fuch 
refidence  do  any  thing  towards  the  repairs 
of  any  of  the  houfes,  or  towards  a  fale  of  the 
the  eftate.  No  agreement  was  made  be- 
tween the  pauper  and  the  fteward,  with  re- 
fpeft  to  any  rent  to  be  paid  by  the  pauper 
for  fuch  houfe.  The  queftion  was,  whether 
the  pauper  gained  a  fettlement  by  this  refi- 
dence. And  it  was  held  that  he  did  not. 
For  though  it  is  clear  that  an  equitable  title 

O  4  is 
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is  fufiicicnt  to  give  a  fcttlcmcnt,  that  only 
applies  where  the  mortgagor  is  in  poflciQon, 
$ut  in  this  cafe  he  had  neither  ^i^i  in  re^  nor 

Mofcly,  3 1  J.        I  f  one  borrows  money  for  another  on  a  itort* 

gage,  he  may  file  a  bill  againft  him  to  pay 
oflf  the  mortgage  money^  and  fhall  not  be 
put  tq  his  indebitatus  affumfjit^ 

The  mctjiods  of  redemption  and  foredof- 
fng  being  found  dilatory,  expenfive,  and 
inconvenient,  not  only  to  the  mortgagee 
but  alfo  to  the  mortgagor,  the  legiQature 
deemed  it  neceffary  to  interfere,  and  in  fomc 
-  degree  rented  ied  it  by  the  7  Ceo.  a.  c.  $0.  by 
which  ftatute  it  was  provided,  that  after 
payment  or  tender  by  the  mortgagor  of 
principal,  intereft,  and  cods,  the  mortga- 
gee fhaU  maintain  .no  eje(Jtrnent,  but  may 
be  compelled  tp  re-aflign  his  fecurities,  and 
deliver  all  deeds,  evidences,  and  writings  in 
his  cuftody,  refpedting  the  mortgaged  prc- 
mifes  to  the  mortgagor^  And  that,  where 
a  bill  is  filed  to  redeem  or  be  foreclofcd, 
the  coyrt  may,  upon  application  by  the  de- 
fendant, and  upon  his  admitting  the  right 
and  title  of  the  plaintiff  in  the  fuit,  before 
fuch  fuit  be  brought  to  hearing,  make  fuch 
prder  or  decree  therein,  as  would  have  been 

padc 
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made  in  cafe  fuch  fuit  had  then  been  regu- 
larly brought  to  hearing  before  fuch  court. 

But  it  is  provided, .  that  this  aft  fhall 
not  extend  to  any  cafe  where  the  peifon 
againft  whom  the  redemption  is  prayed, 
Ihall  (by  writing  under  his  hand,  or  the 
hand  of  his  attorney,  agent,  or  folicitor,  to 
be  delivered  before  the  money  fhall  be 
brought  into  fuch  court  of  law,  to  the  at- 
torney or  folicitor  for  the  other  fide)  infifl, 
either  that  the  party  praying  a  redemption 
has  not  a  right  to  redeem ;  or  that  the  pre- 
mifcs  arc  chargeable  with  other,  or  differ- 
ent prbcipal  fums  than  what  appear  on 
the  face  of  the  mortgage,  or  fhall  be  ad- 
mitted on  the  other  fide;  nor  to  any  cafe 
where  the  right  of  redemption  to  the  mort- 
gaged lands  and  premifes  in  queftion,  in 
any  caufe  or  fuit,  fhall  be  controverted  or 
queilioned  by  or  between  different  defend-' 
ants  in  the  fame  caufe  or  fuit;  nor  fhalL 
be  any  prejudice  to  any  fubfequent  mort- 
gagee or  incumbrancer. 

By  the  7  ^.  6?  M.  c.  2$.  It  is  enafted, 
^^  that  no  perfon  fhall  be  allowed  to  have 
;my  vote  in  eleftion  of  members  to  fervc 
in  parliament,  for  or  by  reafon  of  any  trufl, 
eilate,  or  mortgage,   unkfs  fuch  truftee  or 

mort- 
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mortgagee  be  in  actual  pofleffion  or  re- 
ceipt of  the  rents  and  profits  of  the  fame 
cftatc ;  but  that  the  mortgagor,  or  ^eftui  que 
trujl  in  pofleffion,  fliall  and  may  vote  for  the 
fame,    notwithftandmg    fuch    mortgage  or 
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C  A  P^  VIIL 


fiDf  1^  €Qm  Of  tf^t  6|9ort0d0ee)  $Cf 


To  form  an  accurate  idea  of  the  naturd 
of  the  intereft  of  a  mortgagee  irt  the 
tftate  pledged  as  a  fecurity,  he  lAuft  be 
▼jcwcd  at  four  periods  of  time: 

Firft,  At  the  inftant  of  executing  the 
mortgage^  and  before  forfeiture,  while  pof- 
icflion  W\sis  is  ufually  the  cafe)  in  the  mort- 
gagor. 


Secondly,  After  the  mortgage  is  forfeited 
by  non-payment  of  the  money  at  the  day, 
and  before  the  mortgagee  enters  intopof- 
feffion. 


IN 


»  1 

Thirdly,  After  the .  mortgagee  enters  into 
poflefiion  on  the  eviftion  gf  the  mortgagor. 

And, 


t\ 


L 
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And,  Fourthly,  on  forcclofurc,  of  whica 
we  fhall  ipeak  at  large  hereafter, 

T]d.iAtk.s;o.  The  eftate  of  the  mortgagee,  until  for- 
feiture, flill  continues  as  it  was  at  common 
law,  before  the  interference  of  courts  of 
equity :  he  is  entitled  to  an  eftate  as  tenant 
in  mortgage  in  fee,  or  for  term  of  years, 
fubjed  to  any  agreement^  made  between  him 
and  the  mortgagor  relative  to  the  po/fellion, 
and  defeazable  at  law  by  performance  of  die 
condition.  As  foon  as  the  eftate  is  created, 
he  may  enter  into  pofleflion  ;  but  as  the 
paynKsnt  of  the  intereft  is  the  principal 
objeft  of  the  mortgagee,  he  feldom  avails 
himfelf  of  that  right,  unlefs  obliged  fo  to 
do  to  fecure  payment  of  the  intereft,  or  with 
a  view  to  compel  the  re-payment  of  the 
money. 

Kccchv.HaH,      It  follows  from  hence,   that  alllcafcsor 
fupra,  69.        ^^^  interefts  in  the  land,  made  or  conveyed 

by  the  mor^agor  fubfequent  to  the  mort- 
gage, though  before  forfeiture,  are  void 
againft  the  mortgagee.  As  to  him,  the  te- 
nants under  fuch  leafes,  or  perfbns  claiming 
fuch  interefts,  may  be  confidered  as  tref- 
paflbrsj  dilTeifors,  and  wrong-doers. 


Oa 
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Oil  the  fame  principle,  the  mortgagee 
(/ince  the  ftatute  4  Ann.  c.  16,  to  difpenfc 
with  the  ncccffity  of  attornment  of  tenants) 
on  notice  becomes  entitled  to  the  rent  of  the 
premifcs  mortgaged  (if  let)  from  the  time 
of  executing  the  conveyance  5  for  the  rents 
and  profits  are  liable  to  the  debt  as  well  as 
the  prcmifes  themfclves. 

This  was  determined  in  the  cafe  q(  Mofs  ..  - 

•^     Mois  V. 

againft  Gallimore  and  another,  upon  a  fpe-  Galiimore,  ct 
cial  cafe  rcferved  in  an  aftion  of  trelpafs  Rep,»66.' 
at  the  aflizes  for  Staffordjhire.  The  cafe  was 
as  follows:  One  Uarrijon^  being  feifed  in 
fee,  on  the  firft  of  January^  ^11*^%  demifed 
certain  premifes  to  the  plaintiff,  Mojs^  for 
twenty  years,  at  the  rent  of  40/.  payable 
yearly  on  the  lath  of  May\  and  in  M'y 
177a,  he  mortgaged  the  fame  premifes,  in 
fee,  to  the  defendant,  Mrs.  Gallimore.  MjJs 
continued  in  poileflion  from  the  date  of  the 
leafe,  and  paid  his  rent  regularly  to  the  mort- 
gagor, all  but  i%U  which  was  due  before  the 
month  of  November^  ^ll^i  when  the  mort- 
gagee became  a  bankrupt,  being  at  the  time 
indebted  to  the  mortgagee  in  more  than 
that  fum  for  intercft  on  the  mortgage.  On 
the  3d  of  January y  1779,  one  Harwar  went 
to  the  plaintiff,  on  behalf  of  Gallimore^ 
fhewed  him  the  mortgage-deed,  and  de- 
manded 
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matlded  from  him  the  rent  then  remaining 
unpaid.  This  was  the  firft  demand  that 
Callimore  made  of  the  rent.  The  plainriff 
told  HarwOTy  that  the  affignees  of  Harri/on 
had  demanded  it  Ix^fore,  viz.  on  the  31ft  of 
of  December  i  but  when  Haruoar  faid  that 
Gallimcre  would  diftrain  for  it^  if  it  was  not 
paid,  he  faid  he  had  feme  cattle  to  fell>  and 
hoped  fhe  would  not  diftrain  till  they  were 
fold,  when  he  would  pay  it.  The  plaindff 
not  having  paid  according  to  this  under- 
taking, the  other  defendant,  by  order  of 
Gallimorey  entered  and  diftrained  for  the 
rent,  and  thereupon  gave  a  written  notice  of 
fuch  diftrefs  to  the  plaintiff  in  the  following 
words  :  "  Take  notice,  that  I  have  this 
day  fcized  and  diftrained,  6?r.  by  virtue 
of  an  authority,  &fr.  for  the  fum  of  28/. 
being  rent,  and  arrears  of  rent,  due  to 
Eftber  Galiimore,  at  Michaelmas  laft  paft, 
"  for,  ^c.  i  and  unlefs  you  pay  the  faid 
"  rent,  £fff."  He  accordingly  fold  catde 
and  goods  to  the  amount  of  22/.  2j.  The 
queftion  ftated  for  the  opinion  of  the  court, 
was,  whether,  under  all  the  circumftances, 
the  diftrefs  could  be  juftificd  ?  And  the  court 
determined  that  it  might,  faying  this  cafe 
was,  in  its  confequences,  very  material.  It 
was  the  cafe  of  lands  let  for  years,  and  after- 
wards mortgaged  i   and  confiderable  doubts 

in 
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in  fuch  cafirs  had  arifen  in  refpeft  to  the 
mortgagee,  when  the  tenant  colluded  with 
the  mortgagor  j  for,  the  leafc  protedting  the 
pofleflion  of  fuch  a  tenant,  he  could  not  be 
turned  out  by  the  mortgagee.  Of  late  years 
the  courts  had  gone  lb  far  as  to  permit  the 
mortgagee  to  proceed  by  ejedment,  if  he 
had  given  notice  to  the  tenant  that  he  did 
not  intend  to  dillurb  his  poffeflion,  but  only 
required  the  rent  to  be  paid  to  him,  and 
not  to  the  mortgagor.  This  however  was 
intangled  with  difficulties.  The  quefiion 
here  was,  whether  the  mortgagee  was,  or 
was  not,  intitkd  to  the  rent  in  arrear  ?  Be- 
fore the  fiatute  of  queen  jfnne^  attornment 
was  neceflary,  on  the  principle  of  notice  to 
the  tenant;  but  when  that  took  place,  it 
certainly  had  relation  back  to  the  grant,  and, 
like  other  relative  afts,  they  were  to  be  ta- 
ken together.  Thus  livery  of  feifin,  though 
made  afterwards,  related  to  the  time  of  the 
feofirnent;  (ince  the  ftatute  the  conveyance 
was  complete  without  the  attornment ;  but 
there  was«a  provifion  that  the  tenant  fhould 
BOt  be  prejudiced  fbr  any  a£b  done  by  him, 
as  holding  under  the  grantor,  till  he  had  re- 
ceived notice  of  the  deed :  therefore  the  pay- 
ment of  rent>  before  fuch  notice,  was  good. 
With  this  prote£bi6n  he  was  to  be  confidered 
by  force  of  the  ftatute,  as  having  attorned  at 

4  the 
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the  execution  of  the  grant.  And  here  the 
tenant  had  (ufiered  no  injury.  No  rent  bad 
been  demanded,  which  had  been  paid  be- 
fore he  knew  of  the  mortgage.  He  had  the 
rent  in  quellion  ftill  in  his  hands,  and  was 
bound  to  pay  it  according  to  die  legal  tide. 
But  having  notice  from  the  affignees,  and 
alio  from  the  mortgagee,  he  dared  to  prefer 
the  former,  or  kept  both  parties  at  arms- 
length.  In  the  cafe  of  executions  it  was 
uniformly  held,  that  if  any  one  afbed  after 
nodce,  he  did  it  at  his  peril.  He  did  not 
offer  to  pay  one  of  the  parties  on  receiving  an 
indemnity.  As  between  the  af&gnee  and  the 
mortgagee,  who  was  intitled  to  the  rent  ? 
The  afllgnees  flood  exalily  in  the  place  of  the 
bankrupt.  Now  a  mortgagor  was  not  pro- 
perly tenant  at  will  to  the  mortgagee,  for  he 
was  not  to  pay  him  rent,  he  was  only  b 
quodam  modo — Nothing  was  more  apt  to  con- 
found than  a  (imile.  When  a  court  or  a 
couniel  called  a  mortgagor  a  tenant  at  will, 
it  was  barely  a  comparifon.  He  was  like  a 
tenant  at  will ;  the  mortgagor  received  the 
rent  by  a  tacit  agreement  with  the  mortga- 
gee, but  the  mortgagee  might  put  an  end* 
to  the  agreement  when  he  pleafed.  He  had 
the  legal  tide  to  the  rent ;  and  the  tenant  in 
the  prefcnt  cafe  could  not  be  damnified,  for 
the  mortgagor  could  never  oblige  him  to 

4  '         pay 
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pay  ov*r  again  the  rent  i;«iiich  had  been  levied 
by  this  diftrefs.  This  remedy,  was  a  very 
proper  additional  advantage  to  mortgagees, 
to  prevent  coUufion  between  the  tenant  and 
mortgagor. 

ft 

But,  oh  a  nfiotion  for  fequeftrators  to  pay  ih  chanony, 
Tcnts  to  the  mortgagee,  which  they  had  re-  ^^^  ^""^^ ''"' 
ceived  from  the  tenants  of  the  mortgaged 
cftate,  his  honor,  the  Mafter  of  the  Rolls, 
faid.  That  the  court  of  King's  ^ench,  he 
tinderftood,  now  entertained  fome  doubts  of 
the  propriety  of  the  decifion  of  Mo/s  v.  Gal- 
limorei  that  the  principle  upon  which  that 
cafe  was  decided  was,  that  the  right  of  the 
mortgagee  would  have  furniflied  a  good  de- 
fence, if  put  on  the  record  by  way  of  juftifi- 
cadon  under  tlie  mortgage  term  or  convey- 
ance.     This    reafon,    his   honor  obferved> 
had  impofed  upon  him  -,  but  it  was  not  con- 
fidcncd  that  it  might  have  been  replied  to  the 
defence  that  the  mortgagor,  till  notice,  was 
tenant  at  fuflferance,  if  not*  tenant  at  will,  to 
the  mortgagee. 

In  the  cafe  of  Sparkesv.  Sth'itb,  the  court  Sparkcsti. 
rcfufed,  on  bill,  to    compel  an  aflipnee   of  ^"^r^'^ '^ ^^* 

*'  ^  ft  Vcrn»  »75« 

a  term  on  mortgage  to  difcover  his  afiign- 
menti  theobjedl  of  the  leflbr  inreq\iiiing 
it,  being  to   make  him  liable  to  the  cove-  J 
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nantt  of  the  mortgagor  J  although  he  had  not 
taken  aftual  poi&fllon  of  the  premifes* 

This  was  a  mortgage  of  houfes  held  upoo 
leafes  for  feven  yearsj  with  covcoancs,  diat 
the  le(&e  fhould  repair,  defeazable  upoa 
payment  of  the  money  lent  and  intereft. 
The  houfes  being  gready  out  of  repair,  the 
original  leflbr  filed  a  bill  to  difcover,  whe* 
ther  the  leafe  was  not  affigned  to  the  mort- 
gagee, and  to  compel  him  to  perform  the 
covenants  on  the  leifee's  part.  The  defen* 
dant,  by  anfwer,  infilled  he  never  was  in  poC- 
feflion,  nor  had  received  any  of  the  rents, 
except  a  fmall  fum  by  an  order  fi-om  the 
mortgagor  to  one  of  the  tenants,  which  was 
paid  him  in  part  of  what  was  due  on  the 
mortgage,  and  not  as  rent.  And  the  court, 
although  it  was  the  mortgagee's  folly  to  take 
an  aflignment  of  the  whole  term,  whereby 
he  fubjeded  himfelf  to  the  covenants  in  the 
ori^nal  leafe,  inftead  of  taking  a  derivadve 
leafe  of  all  the  term  but  a  month,  or  week, 
or  day,  as  he  might  have  done,  yet,  as  he 
was  only  a  mortgagee,  and  never  In  pof- 
feflion,  would  not  alTift  the  plaindfF  to 
charge  him  to  perform  the  covenants  tnjpecie\ 
but  left  the  plainuff  to  recover  at  law  as  ivell 
as  he  could,  and  difmiiTed  the  bill. 

But, 
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But>  in  a  (bbfequenc  cafe^  where  one  hun-  psikington  v. 
dred  pounds  were  lent  by  way  of  mortgage  f^^'*'*'* 
upon  an  afl^mnenc  of  a  building  leafed  and 
die  nmrtgagee  never  entered  nor  took  pof^ 
fefflojir  but  loft  the  money  lent ;  the  de^nd« 
ant  in  eqjUicy  having  recovered  agairift  the 
morqpigeey  as  alCgneey  the  rent  referved  on 
the  leafe»  the  bill  was  to  be  relieved  agiunft 
die  recov^  at  law;  and  the  court  difmifled 
it ;  faying  the  mortjgagee  was  ill  advifed  to 
cake  an  aflignnaent  of  the  wfaok  terni. 

'Upon  an  accurate  inveftigation  of  the  rea^^ 
Cms  upon  which  die  decifions  in  die  two  . 
preceding  cafes  were  founded>  they  will 
appear  perfeftly  reconcileable  -,  in  both>  tbi 
frinc^U  (fUw^  that  an  affignte  cf  a  wbok 
Htm  is  fiehjjitR  to  the  covenants  in  the  original 
hafe,  is  fully  admitted.  The  difitrent  events 
of  the  applicationsj  thereforci  did  notarife 
6oni  a  contrariety  of  opinions  as  to  the  legal 
eperisition  of  fuch  an  affignment>  but  arofe 
iif^nl  the  parties  having  changedildes  on  the 
applications  to  the  court.  In  the  former  cafe 
die  kSik  was  plaintifi>  and  being  unable  to 
make  out  his  Cafe  at  law,  without  the  help  of 
equity,  applied  for  its  aid  to  tnforce  a  rigorous 
tod  hard  demand,  founded  in  ftrift  law  i  the 
coidrt)  in  this  cafe,  as  it  does  in  all  others, 
i^ien  it  Is  called  upon  to  ufe  a  difcredonary 
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pawer^  cook  into  its  ccMiiidcration  the  tt^ 
lati  ve  ficuadon  of  the  parties  ;  and  the  plain- 
tiff's daim  being  unconfcionabIe>  ele&cd  ta 
remain  paflive,  and  kave  the  partiesy  as  thqr 
ftood  at  law;.but>  in  the  latter  cafe^  the 
aflignee  was  plaintiff-  againft  the  icffor ;  lb 
that  he»  and  not  the  leffor>  fought  the  aid  of 
equity^,  after  the  latter  IukI  obtained  a  judg- 
ment at  law  upon  the.<:9yenants ;  in  ^vhich 
cafej  there  appears  to  me  to .  h^ve  been  no 
ground  for  their  interfereqcej  unlefs  fraud 
or  miftake  had  been  fuggefted :  for  the  on- 
ginal  lefTor,  having  a  right  at  la^  to  the  benefit 
of  the  covenants  in  his  leafe^  equity  in  that 
cafe  muft  follow  the  law, 

r 

And  ^cn  cafes  are  attended  with  hard- 
fhip>  leaving  the  parties  to  fuch  reniedy  ooljr 
as  they  are  intided  to  at  law^  is  not  uncom- 
mon in  a  court  of  equity.    Thus  if  a  bill  be 
brought  by  a  remote  heir  againU  the  next  of 
kin,  for  a  difcovery  of  a  tide,  and  evidence, 
and  to  have  terms  removed  and  the  dde  at  law 
cleared ;  this  being  a  hard   cafe,  equity  will 
not  ainft;  for  as   it  would  not  relieve  the 
children,  fhould  the  remote  heir  recover,  fo 
neither  will  it  affifl  the  remote  heir. 

Baton  V.  However,  upon  reconGderation  of  this  qucT- 

SJS         tion,  in  the  cafe  of  Earn  againft  Jacfues, 
Rep.  438*  ^ .  whick 


(     "3     ) 

which  arofe  upon  a  cafe  referved  at  the  fittings 
fot  MiddUJex  before  Sutler y  Juftice^  it  was 
determined,  that  a  mortgagee,  affignee  of  a 
term  for  vears,  Ihoxild  not  be  liable  to  the 
covenants  in  the  ieafc,  uhlefs  he  had  taken 
a6hial  poffeflion. 

The  circumftances  fet  forth  in  this  cafe  ibid, 
were,  that  on  the  firft  o(  December ^  177  5,  the 
plaintiff demifed  the  tenements  in  queftion  to 
Derrfsi  that,  on  the  21ft  o{June,  1777,  by 
indenture,  made  between  Denys,  of  the  one 
part,  and  die  defendant  of  the  other  part,  af- 
ter reciting  the  leafe,  Denys  (for  the  confide- 
radons   therein  mentioned)  bargained,  fold, 
afligncd,  transferred,  and  fet  over  unto  the 
defendant,     his   executors,    adminiftrators, 
and  afligns,    the  premifes  demifed  by  the 
leaic,  and  all  thceftate,  right,  title,  intereft, 
benefit  of  renewal,  term  of  years,  and  time 
to  come   and  unexpired,    property,    profit, 
claim,  and  demand  whatfoever,  oi'Denys  in 
the  iame,  by  virtue  of  the  leafe  or  otherwife 
howfbcver,  to  hold  unto  the  defendant  for 
all   the   rcfidue  of  the  term  of  twenty-one 
years  by  the  faid  leafe  demifed,    and  fubjedt 
neverthelefs  to  the  rents  and  covenants  therein 
contained,  and  which  were  ©n  the  tenant's 
part  to  be  paid,  kept,  and   performed :  in 
which  indenture  was  contained  a  provHo  for 
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making  the  iamc  void  on  paymmt  of  onp 
hundred  and  fourteen  ppundsj  and  iiifiereft  at 
poeftr  cent,  fer  annum  i  and  there  was  ano- 
ther provifo  and  agreement;  between  the  par- 
tiesj  that  until  default  fliould  be  niade  in  pay- 
ment of  the  one  hundred  and  fourteen  pounds 
and  intereftj  contrary  to  the  intent  of  tbe 
faid  proviibi  it  Aould  be  lawful  for  DenjSt 
his  executorsj  adminiftrators^  or  aifigns,  to 
hold  and  enjoy  the  prenu(es  without  inter- 
ruption from  the  defendant ;  that  the  iotereft: 
which  became  due  on  the  mor^;age  was  re- 
gularly paid  up  tOi  and  on^  the  21ft  day  of 
December^  1778 ;  and  that  the  defendant  nem 
had  pofleffion  of  the  hqufes  under  die  morcr 
g^gie.  The  queftion  fubmitted  to  the  coui$ 
was^  whe^er  the  plaintiff  was  indtled  to  re- 
cover the  rent  which  became  due  at  Cbrtfi- 
mas,  17799  from  the  defendant  ?- And  Lord 
Mansfield  faid»  that^  in  point  of  faS^  thLi 
cafe  muft  haye  exifted  for  a  century  paft  in  a 
thoufand  inilances.  In  this  great  town  par^ 
ticularly,  building  leafes  had  been  and  were 
perpetually  mortgaging ;  and  yet  no  inftance 
had  been  founds  where  the  ground  landlord 
had  attempted  to  charge  the  mortgagee,  not 
in  pofTcfljon,  with  the  rent  or  coye|;iants* 
This  was  a  ftrgng  argument  againll  the  plain- 
tiff,  efpecially  where  the  cafe  was  fo  hard,  fb 
uqjuftj   and   unconfcionable*      Numbcrlefs 

incoa- 
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incoRvenicncies  would  aiife  if  fuch  a  demand 

could  be  fupported.    The  mortgagee  never 

afked  whether  the  rent  was  paid ;  he  only 

kxxked  to  his  fecurity>  and,  when  the  pria* 

cipal  and  intereft  were  paid,  he  reafligned. 

But,  if  the  plaintiff  was  right,  a  mortgagee 

might  be  called  upon,  years  after  fuch  reaf« 

fipmnent,  for  arrears  or  breaches  of  cove- 
nant during  the  aflignment ;  the  confequences 

would  be  terrible  :  and  all  this  aroie  from  a  '  • 

mere  flip  b  the  attorney  in  making  the  con« 
yeyaoce ;  for  if  he  had  made  it  an  under-leafe, 

by  leaving  a  reverfion  of  a  day  in  the  mort- 
gagor, the  landbrd  would  have  had  no  pre- 
text, to  caUupon  the  mortgagee.  Though  HoUfoiti.v. 
DO  cafes  had  been  cited  at  the  bar  which  ap-  ^^^' 
plied  to  the  preient  queftion,  the  court  had 
found  two  in  VemoHy  which  he  would  date 
that  it  might  not  be  fuppofed,  after  this  judg* 
mcnt  they  had  been  overlooked.  His  Lord- 
Ihip  ftated  the  cafes  of  Sparkes  v^  Smith  and  Supra,  Sj, 
PiUdngtm  v.^  Sballer,  and  faid,  the  latter  could 
not  be  fijpported;  for  the  court  there  reRiled  to 
relieve  the  mortgagee,  becaufe  it  was  his  own 
£iult  to  take  an  aflignment  of  the  whole  term, 
and  not  an  under-leafe ;  but  that  was  a  very 
comi^n  ground  of  relief  in  equity.  Thefe 
ca&s,  therefore,  left  the  queftion  as  it  flood 
upon  the  argument  at  the  bar  j  and,  there 
being  no  folemn  well-confidered  dccifion,  the  j( 

P  4  court 
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court  might  re^t  to  the  principles.     In 
Icafcs,  the  leffec,  being  a  party  to  the  origi- 
nal cohtraft,    continued  always  liable  not- 
withftanding  any  affignment ;    the  affigncc 
was  Only  liable  with  refpeft  to  his  poffcffion 
of  the  thing.    He  bore  the  burthen  while 
he  enjoyed  the  benefit,  and  no  longer :  and 
if  the  whole  was  not  pafled,  if  a  day  only 
was  referved,  he  was   not  liable.      To  do 
juftice  between  men,  it  was  neceffary  to  un- 
dcrftand  things  as  they  really  were,  and  con- 
ftrue  inftruments  according  to  the  intent  of 
the  parties.     What  was  the  efFedt  of  this  in- 
ftrument  between  the  parties  ?    The  Icffor 
was  a  ftranger  to  it ;  he  fhould  not  be  injured, 
but  he  was  not  intitled  to  anv  benefit  under  it. 
Could  they  fliut  their  eyes  and  fay  it  was  an 
abfolute  conveyance  ?  It  was  a  mere  fecurity; 
and  it  was  not,  nor  ever  was  meant  that  pof- 
fcflion  fhould  be  taken  until  default  of  pay- 
ment, and  the  money  had  been  denaandcd. 
The  legal  forfeiture  had  only   accrued  fix 
months,  and,  if  the  mortgagee  had  wanted 
pofleffion,  he  could   not  have  entered  via 
foElu     He  muft  have  brought  an  ejedmcnt. 
This  was  the  underftanding  of  the  parriesji 
and  was  not  contrary  to  any  rule  of  lai^    It 
was- not  an  aflffgnment  of  all  the  mortgagor's 
cftate,    right,    title,    &c.      Willesy   JJhurfi, 
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and  BuIUr,    JufticeSf    were  of  the  fame 
cpinion. 

And  in  a  fubfequent  cafe  of  JValker  v.  „,  ,^ 

.  .  '    Walker «. 

Reevesy  M.  22  Geo.  3.  this  doftrine  was  con-  Reeves, 
firmed  as  to  mortgages,  and  a  diftin£Uon  ta-  iJl^^x^:^ 
ken  between  the  cafe  of  an  alignment -^te;^ 
cf  mortgage^  and  unconditional  aflignments. . 


But/ifthe  mortgagee  enters  into  poflSiflion,  -.^ 
he  becomes  liable  to  all  covenants  that  mil  «f.v.&uikir 
with  the  land,  for  he  takes  it  cum  enere,  and^  s  Brown's 
enjoying  the  profits,  he  muft  fubmit  co  the  ^^'  ^^  '®^* 
lofies. 


And  if  a  mortgagor,  by  a  mortgage  of  a 
term  veiled  in  him,  devefts  himfelf  of  all  intc- 
reft  therein,  in  the  confideration  of  a  court  of 
law,  he  retains  only  the  equity  of  redemption, 
which  he  muft  piirfue  in  a  court  of  equity  j 
and  therefore,  if  he  join  with  his  mortgagee  m 
a  leafe^  in  which  the  leflee  is  made  to  cove<*- 
nant  with  the  mortgagor,  for  rent,  repairs, 
&c.  fuch  covenants  will  be  merely  collate- 
ral to  the  mortgagee's  intereft  in  the  landy 
and  the  affignee  of  the  mortgagee,  •  cnnoc 
maintain  an  aftion  for  the  breach  of  them  on 

the  ftatutc  of  32  H,  8 .  /•  2"^ 

♦ 

Thu» 


J 
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WeM>.  V.  ITius  where  5  and  ^  defcribcd  therein, 

3  Ttm  Kcfi.    to  be  the  mortgagee  of  the  eftates  in  queftioi^ 
393-  for  a  term  of  99  years,  dcmifed  them  to  iS  fo- 

il jwars,  at  a  yearly  rent,  payable  to  5  or 
iiH  afl^s ;    in  which  was  coouined  cove* 
naott  on  the  part  o(R  with  S^  and  his  afl^ns, 
inter  alia^  to  pay  the  rent  and  to  keep  the 
prj^miies  in  repair  i  it  was  held,  on  an  adioa 
of  covenant,    brought  by    the  devifce  of 
the  mortgagee,  the  declaration  in  which  fct 
foth  two  breaches  of  covenant,  the  one  fo: 
BOn  p^ment  of  rent,  and  the  other,  for  not 
keeping  the  premii^s  in  repair,  that  the  ac* 
tion  could  not  be  maintained.    Lord  Kenjon^ 
in  delivering  the  opinion  of  the  court,  obfer-' 
ired,  it  was  well  ietdcd  at  common  law,  with* 
out  i:eferring  to  the  ftatute  3a  H.  8.  c.  34,  that 
covinants,  which  run  with  the  land,  willpa& 
tio  the  perfon  to  whom  the  land  dejctnds. 
And  that  ftatute  ena&ed,  for  the  benefit  of 
the ,  Grantees  of  reverfions,  that  they  ibould 
huve  the  like  advantages  againft  the  leiTees^ 
their  executors  &c.  by  entry  for  non  payment 
of  the  rent';  and  (hould  have,  and  enjoy,  all 
and  every  fuch  advantages,  benefits,  and  re- 
medies, by  adion  only»  for  not  performing 
other  conditions,  covenants,  and  agreements, 
contained  in  the  leafes,  againft  the  leiiees, 
as  the^effors  or  grantors  had.    The  ftatute 
alfo  contained  a  claufe,  giving  the  leftees  the 

fame 


■  N 
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feme  remedy,  againft  the  grantees  of  the 
iwerfiooi  which  they  might  haire  had  againft 
their  grantors.  Therefore,  under  this  fia^ 
tute,  the  grantors  of  alSgnees^  ftood  in  the 
ibme  fituationj  and  had  the  fame  remedjT 
l^gainft  their  leflees,  as  the  heir  at  law  of  In* 
dividtiak,  or  the  fucceflbrs  (in  the  cafe  of 
corporations)  had  before  the  ilatute.  It  be- 
came therefore  necefiary  to  inquire  whether 
this  aftion  of  covenant  could  have  been 
maintained  by  the  heir  of  the  perfon,  from 
wh<mi  the  plaintiff  derived  her  title.  It  was 
ftated  that  S,  was  only  a  mortgagor^  who 
had  parted  with  his  whole  term  to  the  hiort* 
gageei  and  the  declaration  went  on  to  ftate» 
that  the  whole  intereft  which  was  vefted  in 
him,  he  had  translerred  to  the  mortgagee. 
There&re,  in  point  of  law,  his  lordihip 
coidd  not  conceive,  how  this  covenant  made 
with  S,  could  be  faid  to  run  with  the  land ; 
hr  S  was  ftated  in  the  declaration  to  have 
no  intereft  whatever  in  the  land,  and  yet 
both  die  implied  covenant,  arifing  from  the 
^'  yielding  and  paying,'"  and  alio  the  expreis 
covenants,  were  eniered  into  with  S.  It  was 
not  fufficient  that  a  covenant  was  concern- 
ing the  land,  but,  in  order  to  make  it  run 
#ith  the  land,  there  muft  be  a  privity  of  cftate 
between  the  covenanting  parties.  But  here, 
f  had  no  intereft  in  the  land,  of  which  a 

court 
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court  of  bw  could  take  noticci  though  he 
had  an  equity  of  redemption>  an  intereft,  of 
which  a  court  of  equity  would  take  nodcc. 
Theie  therefore  were  collateral  covenants* 
And. though  a  party  might  covenant  with  a 
ftranger  to  pay  a  certain  rent,  in  conlideradon 
of  a  benefit  to  be  derived  under  a  third  per- 
ioD,  yet  fuch  a  covenant  could  not  run  with 
die  land. 

But  it  is  a  necefiary  conclufion,  from  the 
refolution  in  the  lad* mentioned  cafe^  that  fuch 
covenants,  not  being  made  with  the  peribn 
who  has  the  legd  eftate,  do  not  run  with  the 
land,  and  that  the  affignee  of  the  mortgagee 
cannot  maintain  an  a6lion  on  the  covenant^*; 
that  thefe  mu(t  be  confidered  as  covenants 
in  grofsy  and  that  of  courfe  the  mortgagor 
RuM  ^*  may  maintain  an  aftion  upon  them.  And 
3  Term  fo  it  was  determined  on  thcfame  inftrumcntS', 

and  between  fome  of  the  fame  parties  in 
the  cafe  of  Stokes  againft  Rujfell  in  the  court 
ot  King's  Bench. 

But  although  the  money  be  not  paid  al 
the  day,  and  the  mortgagee  brings  his  ejeft- 
mcnt,  and  enters  into  poffcflion,  yet,  until 
after  foreclofure,  in  conCderation  of  a  court 
of  equity,  and  notwithftanding  the  form,  the 
moftgagce   is   confidered   as   having  but  a 

chattel 
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chattelj  and  the  morgage  is  only  a  fecurity';  Doug,  Rcp» 
the  mortgagor  is  the  real  owner.  *^* 

It  follows,  of  courfe,  from  this  vieJir  of 
the  tranfadion,  that  the  mortgagee,  before 
fereclofure,  cannot  excrcife  any  a6t  of 
ownerlhip  over  the  property  which  may 
incumber  the  mortgagor.  He  can  make 
no  leaie  of  the  lands  for  years  to  an  undeiw 
tenant. 

Thus,  in  the  caie  oi  Hungerford.  v^  Qayi  BanfKrfbrd 
the  bill  was  for  redemption  on  payment  of  T'MoS'ct.  ' 
principal  and  intereft.     The    fubftancc   of  ^^"'^-^ 
the   anfwer  was,  that    the    defendant,    the  6z#.* 
mortgagee,  had  made  a  leafe  of  the  houie 
for  five  years  at  a  rent  re(crved,  with  a 
covenant,    that  the   lefTee  fhould  have  the 
option  of  a  farther  leafe  for  four  years  after 
the  expiration  of  the  (aid  term;  that  the 
term  for  five  years  was  now  ekpired,  and  the 
lefiee  defired  to  take  the  premifes  for  fow 
years  longer  \   that,   if  the  plaintifi^  would 
grant  fuch  leafe,  the  defendant  would  re- 
convey  on  payment  of  principal  and  interelL 
On  hearing  this  cafe  at  the  Rolls,  the  de- 
fendant had  a   decree;    but,   on  appeal  tp 
the  Chancellor,  his  Lordihip  was  of  opi« 
nion,  that   the  mortgagee,    before   foreclo- 
furc  of  the  equity  of  redemption,  could  not  J 

leafe 
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leafe  the  premifes  for  years  to  bind  tl» 
mortgagor^  unIc($^  to  avoid  an  apparent 
lois^  and  merely  in  neceflity :  and  the  decree 
at  the  Rolls  was  reverifed* 

Indeed>  if  it  were  otherwiie^  it  would 
be  in  the  power  of  the  mortgagee^  e£fec* 
tually  to  bar  die  mortgagor  the  bene- 
fit of  redemption  at  his  pleaiure^  by  grants* 
ing  beneficial  leafes  on  fines;  befidcs^  if 
luch  leaies  were  held  good>  it  would  be 
difficult  for  the  mortgagor  to  recover  any 
rent,  though  the  principal  and  intereft 
ihould  be  paid  -,  as,  not  claiming  under  the 
dlate  of  the  mortgagee,  he  cannot  have 
any  benefit  of  the  leafe  made  by  him ;  fot 
he  is  neither  party  to  the  deed^  ncM*  privy  to 
theefbte. 

And  as  a  mortgagee  cannot,  before  fore* 
dofure,  exercife  any  a£k  of  ownerfhip  diat 
will  attach  on  the  efUte,  but  ought  to  re« 
convey  the  premifes  free  from  all  incum^ 
brances ;  fo  neither  can  he  juftify,  in  equity, 
the  commiflion  of  any  a6t  which  may  injure 
the  eflate;  therefore^  though  at  law,  a 
mortgagee  in  fee  may  commit  wafte,  yet  he 
will  be  reftrained  in  equity, 

Tfausi 
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Thus,  on  a  bill  to  redeem  a  mortgage,  5^"'*'* 
wherein  an  account  was  decreed^  and  two  aVer^H 
hundred  and  forty  pounds  reported  due,  ^^^' 
and  excq^tions  taken  to  the  reports  it 
beiD^  on  motion  and  reading  affidavits^ 
fliewn,  that  die  defendant  had  burnt  fome 
of  the  wainlcot  and  committed  wafte,  the 
defendant  was  ordered  to  deliver  up  peflef* 
fion  to  the  plaintiff,  who  was  a  paqper,  he 
giving  fccurity  to  abide  by  the  event  of  the  . 

0 

account. 

So,  where  ^  the  mortgagee  of  an  eftate  in 
fee  had  cut  down  treeSj  on  application  to  the 
court  it  was  decreed,  that  an  account  fhould 
be  taken  of  what  was  cut  down,  and  the  pro- 
duce applied  in  the  firfl:  place  to  the  payment 
of  the  intereft,  and  then  to  the  linking  of 
the  mortgage ;  and  an  injunction  was  grant- 
ed to  ftay  felling  any  more. 

But  a  diftinftion  is  made  where  the  fe-  withriiigtofi 
curity  is  defeftivej  for,   in  that  cafe,  the  scL  cSu'ch. 
court  will  not  reftrain  a  jufl:  creditor  from  3'* 
his  legal  privileges;   but  then  the  timber, 
idien  cut  down,   mud:  be  applied  to  eafe 
the   eftate,    and   not  to  the   mortgagee's 
benefiL 

However,  althou^  the  mortgagee  can*  |Atk.  s^^ 
tipts  to  better  his  fecurity,  do  any  aft  to  j 

4  encum*  ^ 
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encumber  the  eftate  m6rtgaged^  which  wfll 
be  valid  againft  the  mor^agof  after  re- 
demption^ nor  will  be  juilified  in  com- 
mitting wafte;  yet  he  will  be  indtled  to 
fuch  expences  as  he  (hall  incur  in  neceflary 
repairs^  or  other  afts  for  the  prefervation 
of  the  eftate  mortgagedj .  and  may^  certaiotyj 
add  this  to  the  principal  of  his  debtj  and  ic 
will  Carry  intereft. 

.^  Atk.  4.  Thus  if  a  leafehold  eftate  be  mortgaged, 

Mminsr      ^°^  thcTt  is  no  covenant  on  the  part  of  the 
X  WiifcMi  34.   mortgagor,  that  he  Ihall  procure  the  lives 
to  he  filled  up,  the  mortgagee  cannot  com- 
pel him  to  do  it:  but  muft  pay  the  ex- 
pehce  of  renewing,   and  rcimburfe  himfclf 
by  adding  it  to  the  principal  of  the  mort- 
Mkniow  V.     gage,  and  it  (hall  carry  intereft.     So  it  was 
d  Vcrn.  84.    determined,  in  the  cafe  of  Manhve  v.  Ball 
Supra,  p.  »3.  ^^^  Brutofiy    which  was   a  mortgage  of  a 

church  leafe  for  three  lives,  two  of  which 
died  during  the  time  the  eftate  wa^  in  mort- 
gage, and  were  renewed  on  fines  paid,  by 
the  mortgagee. 

Vid.  3  Atk.  A  term  afligned  in  truft  to  attend  the  in- 
chariton'rf  hcritante  will,  in  equity,  follow  all  the  eftatcs 
^Ir  \im.  ^  created  thereout,  and  all  the  incumbrances 
2%s«  fubfifting  upon  fuch  inheritance,  and  is  fo 

connefted  with  it,  that  equity  will  not  fuffcr 

4  i« 
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it  to  bjc  fevered  to  the  detriment  of  a  bona 
fde  purchafer.  Therefore  a  mortgagor  (hall 
have  the  benefit  of  all  the  interefts  which  the 
mortgagor  had  at  the  time  the  nlortgage 
'was  madej  unlels  againfl:  an  intermediate 
purchafer  without  notice :  and>  confequently^ 
if  there  be  a  term  in  a  mortgaged  eftate  held 
in  truft  for  the  mortgagor^  when  the  mort- 
gage of  the  inheritance  is  made,  the  con- 
cealment of  it  will  be  a  ^aud  upon  the 
mortgagee)  and  the  truflees  of  fuch  a  term 
afligned  to  attend  the  inheritance,  willj  in 
equity,  become  truftees  for  the  mortgagee 
of  the  inheritance^ 

If  a  mortgage  be  made  of  an  eftate  to 
which  the  mortgagor  has  not  a  good  tide^ 
and  then  he  who  has  the  real  title  conveys  to 
the  mortgagor^  or  his  reprefentatlves,  with  t 
good  tide ;  the  mortgagee  will  be  intitledi 
in  equity,  to  the  benefit  of  it ;  for  it  will  bfe 
confidered  there  as  a  graft'  into  the  old  flock, 
.  and  as  arifiog  in  consideration  of  the  former 
tide. 

As  where  Koufes  and  lands  were  di^mifed  Seaboume  k 
.  long  «rn.,  and  an  aflig„«  of  d«  Icaft,  ^^^^ 
behevtng  he  had  a  good  tide,  mortgaged  it 
Ibr  io6  /•  afterwards  the  title  turned  out  to  be 
bad,  the  eflatt  b^onging  to  another  perfon. 

VouL  Ct,^  There  . 
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Then  Ae  real  owner  of  the  eiUtt>  out  of 
compaflion  to  the  alBgneey  who  had  built 
upon  it,  leafed  the  premiies  for  a  long  term 
tp  truftees  for  his  wife^  he  being  run  a^^ay. 
And  on  a  bill  filed»  the  truftees  were  decreed 
to  make  a  new  niortgage  to  the  mortgage ; 
tiie  Mafter  of  the  Rolls  faying,  that  this  was 
a  graft  on  the  old  ilock^  aU  the  benefit  of  i^ 
except  the  renc  refervcd^  arifing  in  coniidcr* 
&tion  of  the  former  title. 


Rakeftriw  v.  If  a  mortgagee  procures  a  grant  of  a  new 
8eL  Ca.  in  term  after  the  old  one  be  aftually  expired^ 
^iihotd  y^^  ^^  ^^  ^  *  ^^"ft  ^^^  ^^  mortgagor, 
^Brwn's  ^^  redeemed  wkh  the  principal;  for  it  is 
Par.  Ca.  43a*  ffuppofed  (o  Juve  proceeded  froji;i;i  having  had 

the  original  term:  and*  although  there  be 
nothing  in  (d£k  ip  having  a  tenant-right,  yc^ 
as  fuch  regard  is  had  to  it,  in  th?  eftimation 
of  the  world,  it  will  be  looked  on  as  jthe  oc« 
cadon  of  the  leafe. 


s^^  But  the  mortgagee  is  not  obliged  to  by 
out  money,  except  to  keep  the  eftate  in 
viecefiary  repair. 


Com,  Rep. 


The  mortgagee  of  an  cftatc  to  which  an 
i^dvowfon  is  annexed^  or  of  a  naked  advow^ 
ion  having  the  legal  eftate,  has  confequcn^f 
a  right  to  prefent  at  jaw  i  but  fince  a  pre* 

&nutioa 
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ientation  is  gratuitous,  smd  the  mortgagee 
caonot  account  for  any'  beneBts  from  it^  a 
court  of  equity  will  compel  the  mortgagee. 
to  prefeat  the  nominee  of  the  mortgagor. 

And  upon  the  fame  principle,  if  a  mort-  Amhurft  <y. 
gage  be  made  of  a  manor  to  which  an  ad-  ^  yl^lox. 
vowfon  is  appendant^  and  a  quart  impedii  be  j^^^'^c^^. 
brought  by  the  mortgagee  to  compel  the  Attorney  o*- 
mor^gagor  to  prefent  his  nominee,  the  Court  rifbrick  ^  ai. 
of  Chancery  will  grant  an  injunftion  to  ftay  jy^iJ!^* 
proceedings  thereupon  5   for  the  mortgagee  fohn^Hotot' 
can  make  no  profit  by  prefenting  to  the  1  Brown's 
churchy  nor  can  account  for  any  value  in  GaiiV  v.^Scij* 
reipe&  thereof  to  fink  or  leflen  his  debt  5  the  l^g^  403, 
mortgagee  therefore  in  that  cafe,  until  fore-  *^-  comTng 
dofure,  is  but  in  the  nature  of  a  truftee  for 
the  mor^gor. 

A  dtftinAion  was  attempted,  in  the  cafe  Gardiner  v. 
of  Gardiner  v.  Griffith,  between  this  cafe,  JwuhW 
and  that  in  which  the  mortage  was  of  a 
long  term  in  a  naked  advowibn;  becaufe 
the  mortgagee  could  have  no  other  fatif- 
&ftion  than  by  providing  for  a  child,  re- 
lauon^  or  friend,  on  the  advowfon  becom« 
ing  void;  and  the  rather,   &r  that  it  was 
exprefsly  fo  agreed  in  the  mortgage  deedj 
but  the  court  gave  no  opinion  thereupon.  Mackenzie  «r. 
And>  in  the  cafe  of  Mackenzie  v.  Robinfotiy  3  ^,  ^^^ 

Q^a  whicl^ 
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which  was  the  cafe  of  a  mortgage  of  t 
naked  advowlbi],  IxM-d  Hardwicke  doubted 
die  legality  of  fuch  a  oyirenan^  tbui  the 
mortgagee  Jbould  frefent^  it  being  a  fiipiila- 
tion'  for  ibmething  nnore  than  principal  and 
intereft;  and  the  mortgagee,  not  beiif 
able  to  find  any  precedent  in  his  favouTi 
gave  up  the  point  of  prefendng;  in  con- 
fcrquence  whereof,  an  order  was  made,  that 
the  mortgagor  ihouki  have  liberty  to  pre* 
fentj  and  the  mortgagee  was  obliged  ix>  ac- 
cept of  his  nominee. 

Gardtner  v.         But  if  the  mortgagee  prefent  to  an  advow* 

f  WHL '40^.     f^"  *  ^^^^  ^y  *^  mortgagor,  to  compel  the 
I  Atk.  458.     incumbent  to  refign  and  to  depriw  him  of 

his  living,  will  be  difmifled,  unlefs  brought 
within  fix  months  after  the  death  of  the  laft 
incumbent. 

n>id«  In  fuch  cafe  the  mortgagee,  ioftead  of 

bringing  a  bill  of  foreclofure,  fhould  pray  a 
ikle  of  the  advowibn. 

A  mortgagee  takes  the  eftate  mortgaged 
in  the  fame  plight  that  it  is  in,  in  the  hands 
of  the  mortgagor.  If  the  mortgagor  there- 
fore has  done  any  a£b  that  amounts  to  a  for- 
feiture,  the    mortgagee  will    lofe  his    fe<- 

curity 

Thus 
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Thus  where  tenant  for  life,  with  remain-  l^^y  ^^'^^^ 

none  v. 

der  to  his  wife  tor  Ufe^  remainder  to  his  Sainfbury, 
ions  in  ftrift  fe^dement,  remainder  ovei*,  ^^'  *^^ 
having  occafion  for  money,  together  with 
Itis  wife,  mortgaged  the  eftate  fettled  by  way 
of  leaKfe  4Dd  releaie  and  Bne,  r^m^  r^^3  &c.  which 
nKMtgage  was  afterwards  alfigned  to  the  plain- 
ts, and  another  leafe  and  releafe  and  fine  le- 
vied and  executed  by  the  hu/band  and  wife 
for  the  making  good  the  aflignment.  The 
hufband  died,  and  a  bill  was  brought  againft 
the  widow  and  eldeft  fon  to  compel  them  to 
redeem  or  to  foreclofe  them,  and  to  be  re- 
lieved againft  the  forfeiture.  The  defend^ 
^intt  the  fon>  pleaded  the  marriage  fettle* 
meot  of  his  father  and  mother,  who  were 
but  tenants  for  life,  and  infifled  on  the  for- 
feiture i  and  the  Court  allowed  the  plea : 
die  Lord  Chancellor  faying,  that  this  was  a 
contrivance  jto  dcftroy  the  fettlement  and 
difinherit  the  fon ;  and  his  Lordfhip  faid,  he 
had  fo  decided  in  many  cafes^  particularly  in 
checaie  of  Sir  Harry  Peachy  and  the  Duke  of 
Semeffet. 

But  the  following  cafe,  which  preceded 
the  foregoing  ore  in  point  of  time,  feems  to 
have  received  a  contrary  decifion,  unlefs  the 
circumflance  added  t^  way  of  note  by  the 
reporter  can  be  confidered  as  caking  the  cafe 

Qj  out 


otit  of  thti  ruk>  and  I  ara  not  awsffe  opoi 
what  principle  that  circumftance  can  be 
made  to  aflb£^  the  remaioder-maa. 

WOlit  v.  There  tenant  for  life^  remainder  in  fee  id 

Pxv.Cb\  lot.   his  fooy  under  a  devife  front  hi^fifter,  ^frfiofe 

heir  he  was,  made  a  kafe  of  die  deviftd 
premifes  by  way  of  mortgage^  and  levied  a 
fine  to  the  mortgagee  for  corrobbradogdie 
ternf^.  The  fbn  came  of  age^  and  brought 
his  ejedment  founded  upon  die  for&iiwe 
committed  by  his  father  by  levying  the  finei 
and  recovered:  and  upon  a  biU  by  the 
mortgagee  to  be  relieved,  the  Mafiser  of  the 
Rolls  decreed,  that  the  mortgagee  Ibovid 
hold  and  enjoy  againft  the  fon  during  the 
lifex>ftjie  father. 

But  the  reporter  of  the  preceding  cafe 
adds^  by  way  of  note,  that  the  &cher,  on 
making  the  mortgage,  had  made  affidavit, 
that  the  devifor  under  whom  he  claimed  died 
inteftate,  and  that  he  knew  of  no  incum- 
brances on  the  ftate,  although  he  had 
proved  her  will  long  before. 

Lloyd  V.  .  If  a  mortgage  be  made  under  a  decree, 

iVcz?i7j.     and  direftions  for  a  fale  or  mortgage  with 

approbation  of  the    mafter,    and    part  of 

the  direction  be,    that  the   money   railed 

4  thereby 
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therein  fliould  be  applied  for  payment 
of  debtSy.  and  a  report  be  made^  afcertaining 
the  debts  hy  fcheduki  the  mortgagee  muft 
ice  to  the  application  of  the  money ;  as»  if 
it  be  mifapplied^  he  will  lofe  the  benefit 
of  his  iccurity  i  for,  in  fuch  cafe,  the  fum 
darr&ed  to  be  raifed  is  confidered  as  the 
property  of  the  creditors,  and  the  intercft, 
carved  out  of  the  eftate  onerated  with  the 
charge,  is  an  exprefs  truft  for  them,  which 
runs  with  the  land  from  the  time  of  the  de- 
cree, and  cannot  be  diicharged  but  by  ^ 
aifhsal  payment,  which  incitles  the  perfon 
advancing  the  money  to  fland  in  their  place. 
But,  if  their  debts  be  not  paid,  there  is  no 
eftate  or  intereft  in  the  land,  upon  which  the 
niortgagee's  demand  can  attach ;  that 
created  by  the  court,  being  exadly  com- 
afienfurate  with  the  extent  of  the  debts  upon 
it,  and  liable  to  thofe .  charges  until  they 
are  paid  off. 


So  where,  after  fuch  a  decree,  the  eftate  l^l^T' 
was  mortgaged,  and  in  the  deeds  there  was  i  Vcs.  173. 
a  recital  of  the  bill  and  all  the  proceedings 
thereon  s  and  the  money,  inftead  of  being 
applied  purfuant  thereto,  was  paid  to  a 
truftee  named  by  the  mortgagee,  upon  truft, 
to  pay  it  over  to  the  creditors :  it  was  held 
that  the  eftate  in  the  hands  of  the  mort- 

CL4  gage«  J 
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gagcc  was  liable ;  for  where  there  was  fuch 
a  fpecification  or  fchcdulc,  a  purchafer  or 
mortgagee  was  bound  to  fee  the  application 
of  the  purchafc- money. 

Ballon*  ^^^^  ^^  ^^^^  ^*^^*  ^^^  creditors  will  not 

I  Vez.  173.     be  obliged  to  rcfort  to  the  truftec  in  the  firft 

inftance,    for  the   agreement  between    die 

parties  cannot  change  their  fecurity. 

« 

Corbctt  •'^"^  ^^^  principle  would  apply,  if  a  terra 

if.  WiD.  149.  or  other  fpecific  thing  were  devifed  by  a  icf- 
Stonard.^'       tator,  and  he  died  indebted,  making  another 
^^^*        perfon,  and  not  the  legatee  of  the  term,  exe- 
cutor.    Such  executor  might  mortgage  the 
(eim,  and  it  would  not  avail  the  legatee  tq 
fay,  that  the  executor  was  truftce  for  him, 
and,  that  his  alTignee  purchaied,  fubjeftto 
the  truft  of  which  the  will  was  notice  j  for  I 
take  it  now  to  be  clear  law,  that  an  executor, 
where  there  arc  debts,  may  charge  or  difpofe 
of  a  term,  and  the  devifec  of  the  term  has  no 
other  remedy,  but  againft  the  executor,  to, 
recover  the  value,  if  there  be  fufficient  aflcts 
for  the  payment  of  debts  without  it.    And 
the  argument  of  notice  avails  nothing^  for 
every  perfori  contrafting  with  an  executor, 
where  he  is  named  executor,  muft  of  necef- 
fity  have  notice ;  fo  that  if  notice  of  a  will 
tuyere  to  be  an  hindrance,  no  executor  could 
fiaifc  money  by  iiiortgagc  or  fale. 

4  ^^ 
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But  if  an  executor  fhould  mortgage  a  term  nf^^'*"^  ^* 
ib  circumftanced^  to  one^   who  had  notice  »Vern.6i(. 
that  there  were  no  debts,  or  that  all  the  debts 
were  psud,  this  would  alter  the  cafe,  for  in 
fuch  cafe,  a  court  of  equity  would  relieve 
againft  the  coUufion. 

The  law  is  the  fame  if  the  mortgage  be  ibid, 
made  under  the  dcvife  of  in    eftate  to  be  ^haimw  J  tf^ 
mor^ged  or  fold  for  payment  of  Ipecific  .'^*^'^'**''®^' 
debts  in  a  fchedule. 

In  flich  cafes  the  mortgagee  ought  not  to  z  Vez.  173. 
pay  the  money  to  the  truftees,  but  (hould  naniEquiL 
fee  to  the  application,  and  take  aflignm^nts  ^*'  ^'' 
from  the  creditors.    . 

And  where  one  having  mortgaged  his  5^*^* 
lands,  devifed  them  to  T  in  truft,  in  the  lYtz^c^. 
iirft  place,  to  pay  off  and  di  c'large  the  mort- 
gages on  the  fame,  and  in  the  next  place^ 
for  payment  of  feveral  legacies,  and  particu* 
larly  of  a  legacy  of  aoo/.  to  B,  the  remainder 
in  fee  to  Ty  and  made  T  his  executor.  And 
Improved  the  will,  and  paid  feveral  debts 
owing  by  the  teftator,  that  were  not  mort- 
gage debts,  and  to  raife  money  for  that  pur- 
pofe,  made  feveral  new  mortgages  ef  the 

lands 


J 
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lands  in  qucftion.  }c  was  infifted,  en  a  bill 
filed  to  recover  £'s  legacy,  that  after  the 
mortgages  made  by  the  teftator  were  diP 
c^argedy  the  land  then  ihould  Hand  char- 
ged with  that  legacy>  and  chat  then,  B 
ought  to  be  let  into  an  immediate  fatis- 
faAion  thereof,  and  ought  not  to  be  pcrftponcd 
by  the  new  mortgages  made  by  I\  But 
]C  was  infilled  by  the  counfel  for  the 
mortgagee,  that  B  could  not  be  permitted  to 
redeem  part,  without  redeeming  the  wholes 
and  that  die  land  flood  charged  as  well  with 
the  mortgages  made  by  T,  as  with  thoie 
made  by  the  tellator.  And  in  this  cafe,  7" 
was  not  only  a  truftee  for  payment  of  debt% 
but  alfo  executor  to  the  devifee,  and  fo  the 
lands  in  his  hahds  became  legal  a0ets,  and 
charged  with  all  the  debts  of  the  teftator,  and 
by  confequence  with  the  new  mortgages  made 
by  jT,  the  money  having  been  railed  and  ap- 
plied for  payment  of  the  debts  of  the  teftator. 
But  it  was  replied  that  it  was  (b>  where  a  ge- 
neral truft  is  raifed  for  payment  of  all  debts, 
but  in  this  cafe,  Twsls  a  fpecial  truftee,  and 
direfted  by  the  will  to  pay  oflF  the.  mort- 
gages, and  then  the  legacies,  and  that  no  pro- 
vifion  was  made  for  other  debts,  S^dnon 
allocatur. ' 


So, 
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So>  if  itaohcy  be  advanced  by  a  mortgagee 
under  an  a£b  of  parliament^  die  mortgagee 
muft  fee  to  the  applicadon  of  it. 

And  generally^    where  there  ia  a  (pecific 
film  charged  upon  a  teflator's  eftate^  it  is  in*, 
combent  upon  the  mortgagee  to  fee  to  the 
application ;  and  accordingly  it  was  held^  in 
the  Houie  of  Lords^  on  an  appeal^  that  a 
mortgagee  of  the  executory  ihould  not  pre- 
vail againft  the  devifces,  claiming  under  the  Humble  t. 
charge^  and  the  decree  made  to  the  contrary  B|^^'^^. 
was    rcverfcd.     The  cafe  was   as  follows :  Mich  1703!/?. 
A  having  a  term  for  twenty.one  years  in  a  S^ri?';;,!" 
Printing-office,  made  his  will/ and  thereby  j^^^/J^'-^- 
'  charged  die  fame,  together  with  fome  lands,  Ca,  13, 62. 

■  .,  i-   !_•      J  L  J     1  •         Ca.  17,  vol.  n 

with  paynrtent  of  his  debts   and   legacies;  p.  370. 
be  then  exprefsly  dcvifcd  to  his  executors,  s^'j^h^^^' 
all  his  right  to  die  Printing-office,  and  all  fgJXlisca. 
benefit  coming  therefrom ;  and  willed,  that  cban  r86. 
oat  of  the  profits  thereof  and  of  his  lands,  Perby^. 
his  executors  ihould,  inter  alia,  pay  the  inte-.  * '    ^^^ 
reft  of  2000  /.  to  his  daughter  G  and  her 
hufbandj   and,  out  of  the  overplus  of  thefe 
profits,  bould  raife  the  2000  /.  and  put  it 
out  to  intereft,  and  made  G  fole  executor, 
until  his  fon  C  5,  attained  twenty-one,  and 
then  he  appointed  both  of  them  executors. 
Afterwards  G  and  C  B  mortgaged  the  term 
in  the  Prindng-Houfe  to  B,  for  1000/.  which- 
mortage  was  afterwards  affigned  to  H,  who 

advanced  ^ 
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advanced  1 800  /.  and*  it  was  invefted  there  was 
no  occafion  to  fell  to  pay  debts,  and  that  H 
having  notice  of  the  will,  took  the  eftate 
fubjeft  to  the  2000/.  But  the  court  was  of 
opinion,  that  the  executor  of  a  teftamentary 
eftate,  had  the  power  over  it,  fo  as  to  alioi 
or  fdl  as  he  (hould  judge  neceflary,  and  that 
if  he  fold  in  prejudice  of  a  refiduary  or  Ipc- 
cific  legatee,  they  might  have  their  rcn 
medy  againft  the  executor,  but  not  follow 
the  eftate  into  the  hands  of  a  purchafer^  and, 
therefore,  decreed  an  account  to  the  plaindff 
of  the  rents  and  profits,  and  that  he  fhould 
enjoy  the  Printing-Office,  and  the  defend- 
ants redeem  or  be  foreclofed :  but  this  decree, 
as  to  fo  much  of  it  as  tended  to  the  preju-^^ 
dice  of  the  appellants,  was  afterwards  re* 
verfed  upon  an  appeal  to  the  Houie  of 
Lords. 

But  it  is  an  eftablifhed  doftrine  that, 
upon  a  truft  or  devife  for  the  payment  of 
debts  in  general,  without  a  fpecification  of 
the  debts  in  a  fchedule,  a  purchafer  would 
be  indemnified,  although  he  (hould  not  fee 
to  the  application  of  the  money ;  which  is  a 
determination  in  fupport  of  fjch  truft,  and 
to  render  the  fale  of  fuch  eftate  more  cafy ;  for 
otherwiie  the  lands  could  never  be  difcharged 
of  fuch  truft  without  a  fuir  in  a   court  of 

equitjr. 
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equity^  which  would  be  extremely  incon-i 
venienL 

And  the  law  is  the  fame,  where  lands 
are  charged  with  the  payment  of  debts 
generally  i  for  in  this  cafe^  as  well  as  that  of 
lands  diredted  to  be  fold  for  payment  of  debts, 
the  truft  may  be  faid  to  be  performed  as  foon 
as  the  lands  are  converted  into  a  fund,  to 
anfwcr  the  demand  upon  them. 

« 

Though  where  lands  are  appointed  or  con-  Culpq»per  «• 
▼eyed  to  pay  debts,  the  heir  is  intided  to  ^^hl  Cau 
have  them  after  the  debts  paid,  yet  a  pur-  ^^s*  aaj* 
chafer  is  not  concerned,  whether  there  be 
fufficiency  or  not  to  pay  this  out  of   the 
pcriboal  eftate ;  for,  if  he  advance  his  money 
on  the  lands,  he  fhall  hold  them  againfl:  the 
heir,  notwithftanding  there  be  perfonal  aflets, 
and  the  heir  mufl  take  his  remedy  againft 
the  truftee ;  and  fo,  if  the  matters  reft  in  ac- 
count between  the  heir  and  truftee,  his  pur- 
chafe  is  fafe,  though  the  money  be  mifap- 
plied  by  the  truftee. 

But  if  the  lands  be  not  to  be  fold^  if  the  culpepper  9. 
.debts  can  be  raifed  out   of  the  perfonal  -^?*» 
affets,    and  the    rents   and   profits   of  the  %^i* 
lands,    the  purchafer  ads  at  his  own  peril, 
.if  die  perfonal  eftate  and  profits  of  the  land 

received 
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rtceived  were  fufficicnc^  and  afterwards  be- 
come infufficienc 

P^  And  in  the  former  cafe,  if  theJieir  (^irhois 

intided  to  the  Jands,  after  fufHcient  is  raifed, 
by  a  trufl  implied  and  refultihg  on  canftruc- 
tion  of  the  truft  in  the  inftrument^  thou^ 
not  exprefled)  doth  attach  his  claim  by  ex* 
hibiting  the  ^billj  then  no  one  can  (afi^ 
purchafe  after  the  bill>  life  pendente  i  foo 
when  exhibited  againft  the  truftee,  it  wSL 
bind  him  and  all  claiming  under  him,  pen- 
dente  lite.  For  a  lis  pendens  between  the 
heir  and  truitee^  to  have  an  account,  is  fuf- 
ficient  notice  in  law,  without  a£lual  nodce 
of  the  fuit,  and  then  a  purchafer  a£b  at  his 
peril ;  if  in  the  evept  of  that  fuit  it  falls  out^ 
that  the  debts  were  paid  when  he  purchafedi 
or  that  there  was  fufficient  of  the  peribnal 
eftate  to  pay  his  debts  without  fele,  the  heir 
will  recover  againft  the  purchalcr ;  but  if  it 
fall  out  there  was  a  necelfity  to  fell  them, 
the  purchafer  is  fafe. 

It  has  been  at  times  made  a  queftion, 
wheth&r,  when  a  man  devifes  his  lands  for 
payment  of  his  debts,  all  his  deSts  (hall  not 
be  thereby  put  upon  the  fame  footing,  the 
confequcnce  of  which  would  be,  that  his 
(ample  contradt  debts,  as  well  as  his  ipecialty 

debtSj 
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debts,  would  bear  uiterefl:^  and  ibmc  couiw 
tenance  is  giveq  to  tho(e  who  contend  oa 
that  fide  of  the  queftioni  which  favors  the 
fimple  contradt  creditors,  in  the  cafc  of  Car    ^  _^ 

*  I  P.  VdVL 

and  ibe  Counte/s  of  BurHngton^  ^  reported  in  «><• 
Peer  Williams.  ^    - 

» 

la  that  g^fe,Lord  BurlingtM^  owin^  debt9 
by  bond  and  fimple  contradt,  made  a  leai^ 
of  all  his  lands  in  England  and  Ireland^  to 
truftees  in  truH:^  to  pay  all  the  debts  which 
he  (hould  owe  at  his  death,  all  to  be  paid  ia 
ajuft  proportion,  without  preference  of  one 
<lebt  before  another.  And  Lord  Harcourt  is 
dated  to  have  determined  among  other 
points,  "  that  by  this  truft  term,  the  fimpk 
contrad  debts  becan^  as  debts  due  by  mort- 
gage, and  confequently  fiiould  carry  intereft^ 
as  well  as  debts  fecured  by  bond.*'  And  the  p  .^^^ 
fame  propofition  is  affirmed  by  Lord  Maccki- 
fields  Chan,  in  the  cafe  o(  Maxwell  and  Wet  ten- 
ball^  where  lands  are  devifed  by  a  man  for 
payment  of  his  debts,  ob  the  ground  that 
the  land  which  is  the  fund  yields  annual 
profits. 

But  this  opinion  of  Lord  Uarcourty  if 
given  by  his  Lordihip,  as  to  which  great 
doubt  is  entertained,  has  fince  been  over- 
ruled s  upon  the  principle,   that  providii^ 
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for  the  payment  does  not,  in  die  firft  in- 
-  ftance,  alter  the  nature  of  the  debt,  and  then 
aldiough  a  debt  upon  bond  is  the  principal 
and  intereft  alio,  that  is,  the  intereft  is  part 
of  the  debt,  yet  it  is  not  fo  as  to  limple  con* 
traA  debts,  for  they  do  not  bear  interefti 
and  therefore  the  intereft  is  no  part  of  the 
debf,  and  then  there  feems  no  reafon  why 
the  providing  for  the  payment  of  fuch  debt, 
ihould  fo  far  alter  its  nature  as  to  make  the 
intereft  a  part  of  it.  And  if  it  were  fo,  great 
prejudice  might  ifrom  thence  enfuc  to  cre- 
ditors, as  it  would  make  people  afiraid  to 
charge  their  lands  with  the  payment  of  their 
debts,  left  they  fhould  thereby  bring  a  great 
burthen  upon  their  eftate,  by  changing  the 
nature  of  the  demands  upon  it. '  And,  there- 
fore, the  conftant  courfe  of  the  Court  in  fuch 
cales,  is  to  refer  it  to  the  Mafter  to  foe  what 
is  due,  and  to  allow  intereft  on  fuch  of  the 
debts  as  in  their  nature  carry  intereft.  And 
^rel]  V.  accordingly  Lord  Hardwicke,  in  the  cafe  of 
a  Vex.  363.     Burvell  and  Parker,  in  which  this  queftion 

arofe  upon  a  truft  term  created  by  deed,  for 
payment  of  debts  and  legacies,  out  of  a  real 
eftate  on  the  death  of  the  owner,  held,  that 
there  was  no  colour  for  fueh  a  demand ;  his 
lordlhip  obferving,  that  if  a  man  by  will 
created  a  truft  out  of  real  eftates  for  pay- 
ment of  legacies  in  aid  of  perfonal  eflate^ 

there 


t   Mi    i 

lliere  im  fio  cafe  iti  which  Hit  ccKirt  -haA 

iaid>  that  Ihould  make  fimpfe  contrads  csnf 

intereft  j  atid  chat  a  tnift  term,  tfaoi^  ciiea« 

ted  bf  deed,  was  of  the  fame  nature  9  liich  li 

clau&  would  not  haVe  the  eScft  to  tiird 

£mple  contrafk  debts,  fo  &r  into  the  nature 

of  fpecial^  debts  as' to  cany  iiiterefk    And 

his  Lordfliip  rgcded  the  authority  of  the 

cafe  of  Qfr  and  Burlitipimi  being  of  Opinion 

that  what  Lord  Harcourt  went  upon^  if  hii 

&  decreed,  did  not  appear,  but  he  probably 

rcAed  on  fome  words  in  the  deed^  which  wer<i 

not  ftated  in  the  report.  Lord  Hardwicke  ad«^ 

nutting  that  a  claufe  mi^t  be  fo  penned,  as 

to  ihow  an  intent  in  the  teftator,  or  iettbri 

to  put  fimple  contraft  debts  on  the  fame 

fool  as  ipecialty,  as   to  carrying*  intereft^ 

and  to  put  them  on  equality.  And  his  Lord- 

ihipt  in  the  taSc  of  the  Earl  of  Bath  and  the  «  Vez.  587^ 

Earl  of  Bra^9rd^  again  exprtflcd  his  difap-  JSSTbto. 

probation  of  the  cafe  of  Gir  and  Burlington  *,  Chan.  Ca.41. 

,  t  ^*««^  ft        I    »»».  ff  Haflcwdod 

iUid  as  to  the  cafe  of  Maxtml  and  Ivetten*  <^.  Pope»  3  P« 
hall^  he  confidered  tteit  as  too  general  a  c^lx.Tilbot^ 
fiatement  to  be  depended  upon^  efpecially  ^'^ 
ivhere  the  difcuflion  arofe  in  a  bourt  of  equity, 
*where  cafes  depended  to  much  on  circum^ 
fiances ;  and  hisLordihip  was  rather  inclined 
to  thinks  that  the  queftion  there  arofe  on  th^ 
Mafter^s  report^  whm  it  might  be  only  as  to 
{^ving  intereft  from  the    particular  time. 
VoL^L  R  And 


t    «40 

And  it  mapjr  be  obferved  farther,  that  hti 
LordAip's  opiniqn  asr  to  the  cafe  of  Car 
and  Burlington  J  feems  to  be  corroborated  by 
die  circumftance  that  in  die  Regifter's  book, 
Notei. '"  '  Kb.  A,  71a,  fo*  595,.  it  appears  to  have 
l*^^^t.        tj^jj  referred  to  die  Matter  to  fee  what  was 

due  to  the  judgment  ci^ditors>  and  to  carrf 
on  interell,  onfuchofthe  debts^  as  in  their 
nature  carried  intereft^  which  is  the  ufual 
dire&ion. 

But  Lord  Hdrdwicke  obferved,  in  the  abcrvc- 
mentiohed  cafe  of  Barwell  and  Parker j  that 
if  a  man  in  his  life- time  created  a  truftfor 
payment  of  debts,  and  annexed  a  Ichedule  of 
fome  debts,  and  limited  a  truft  term  for  the 
payment,  that  deed  and  fchedule,  being  in 
in  the  nature  of  a  ipecialty^  and  giving  a 
ipecific  intereft  in  the  fund,  would  make  the 
debts,  though  originally  by  fimple  contrad, 
A.Vez-5«7-      carry  intereft 

In  the  cafe  of  the  Earl  of  Satb  and  Lord 
Bradfdrdj  the  latter  of  whomj  by  his  will, 
created  a  truft  for  payment  of  his  debts,  viz. 
tjiat  the  truftees  fhould,  by  mortgage  or  fale 
of  a  competent  part  of  the  eflate^  raife  fo 
much  money  to  pay  debts  and  legacies,  as 
the  perlbnal  eftate  was  not  fufficient  to 
fatisfyi  Lord  Hardwich  was  inclined  to 
;     .  *  think 


(    H3    ) 

think  that  a  petfon,  who  joined  witK  tkt 
tniftcfcs  in  paying  off  the  debcs^  taking  af- 
fignments  of  tbem^  would  be  inticled  to  in- 
tercft^  confidering  his  not  as  a  fimple  con- 
trzSt  demand,  but>  taking  it  againft  the 
executors,  as  a  debt  or  demand  arifing  bf 
Ipecialty,  Or  a  Covenant  under  hand  and  feal* 
But  the  principal  Cafe  turned  ultimately 
Upon  Very  fpecial  Circumftancfes« 

Attd  if  finlple  contract  creditors  fUe  a  bill  Tid.tofd'fff 
in  fuch  cafe  for  fatisfadion  of  their  debtSi  Atk.  i os!  * 
and  to  have  a  performance  of  fuch  a  truft  Sm'^J'^* 
by  mortgage  or  fale  of  the  eftate  for  that 
purpoic;  there,  from  thedme  of  the  Mafter*s 
report  of  the  debts  being  confirmed  ablblutei 
the  creditors  will  be  entided  to  interefl:  there- 
upon. 

The  principle  upon  which  fuch  debts 
carry  intereft,  feems  to  be  diat  they  then 
become  liquidated :  There  feems  to  be  the 
fiune  reafon  why  they  ihould  carry  interefti 
from*  the  dme  they  are  allowed  by  the 
executors  or  truftees,  in  cafes  where  no  pro- 
ceedings are  iniUtuted  in  equity^ 

If  a  mortgagee  cancels  a  mortgage  deed> 
and  it  ^  found  in  that  ftate  in  his  poffeflion, 
it  is  as  much  a  releale  as  cancelling  a  bond ; 

R  2  but 
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but  it  does  not  convcyj  or  revell  the  ^e^e  14 
the  mortgagor^  for  that  muft  be  done  bf 
fomedeed. 


laid* 


And  where  it  was  doubtful,  by  whom  % 
mortgage  deed  had  been  cancelledj  an  iflue 
out  of  chancery  wa$  direfted  to  try,  whether 
tertain  mortgages  were  £drly  cancelled  by 
the  mortgagee,  or  whether  they  were  frau- 
dulendy,  and  by  ftealth,  carried  away  hf 
the  mortgagor,  and  the  feals  cut  oflFby 
him* 


Jackfon  0^. 
Bvtier 
a  Atki  $064 
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A  bill  in  chantery  by  the  mor^^agee,  to 
recorer  the  mortgage  deeds,  pledged  by  a 
third  perfbn,  will  be  retained,  and  is  the  only 
efibdive  rennedy. 

■ 

'thus,  where  a  bill  was  brought  by  A^ 
ftgainit  B  and  othersj  for  refiifing  to  dclivef 
two  deeds,  the  one  a  mortgage*  and  the 
other  an  affignment  of  a  mortgage,  which 
were  put  into  Cs^hands,  in  order  to  receive 
the  principal  and  intereft,  and  who  had 
abuied  his  truft  by  pawning  them  to  £  1 
it  was  faidi  fer  cwriam^  that  A  might  have 
had  an  a6bion  of  trover,  but  then  he  could 
only  have  damages  for  the  detaining,  but 
not  the  deeds  thcmfelves,  and  therefore  be 


(  «4J  ) 

was  proper  in  bringing  a  bill  in  chancery  for 
the  recovery  of  his  deeds,  There  fcemed  to 
be  little  or  no  defence  infifted  upon  for  By 
ke  could  not  have  been  impoied  i^pon  by  C  i 
for  by  the  deeds  themfelves^  C  rpuft  appear 
to  have  no  property.  Ax\d  B  was  decreed 
io  deliver  up  (he  deeds^  and  left  to  his  rem<*- 
^y  ibr  his  debt. 

A  mortgagee  has  fuch  an  interell  in  the 

Cftate  mortgaged^  as  that  he  may  interfere  in 

any  Aiits  refpeding  it  without  being  guilty 

iif  maintenance  i  and>  therefore^  where  it  was 

Vrged  in  refped  of  a  mortgagee  ^  defendant^  fh  a  t 

die  advancing  of  money  towards  carrying  on  a 

fuitj  to  which  the  perfon  to  be  afiedted,  on 

the  ground  of  being  guilty  of  maintenance 

was  no  party^  muft  be  maintenance^  unlefs 

where  the  peribn^  fo  advancing  money,  was 

the  hu/band^  father^  \)r  guardian,    and  on 

|hac  account  allowed  to  difburie  money ;  it 

was  obierved  by  Lord  I'albot^    that  unleis 

every  advancing  of  money  towards  carrying 

on  a  fuit  for  a  third  perlbn,  were  mainte« 

nance  (which  he  thought  it  not)  the  defen-* 

daat  could  not  be  guilty  thereof,  becaufe  he 

appeared  to  be  a  party  interefted  by  virtue  of 

a  mortgage ;  and  though  he  was  no  party  to 

cbe  fuitji  yet  as  he  claimed  a  mortgage  on  the 

R  3  cftatc 
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tilate^  he  might  lay  out  money  in  fuppore' 
ing  the  title* 

'  If  a  mortgagee  lends  money  on  the  fecurity 
9P^fT\.  of*n  eftate,  in  which  a  third  perfon.  not  tic 
Ptt,Chan..54S*  mortgagor^  claims  a  title,  and  of  which  the 

mortgagee  has  notice,  but  is  at  the  fame 
time  advifed  by  his  lawyer,  that  the  claim  is 
ill-founded,  ai\d  the  mortgagee  takes  the  dde- 
deeds ;  if  it  proves  other  wife,  and  the  claim 
turns  out  a  good  one,  he  will  be  compelled 
In  equity,  notwithftanding  fuqh  advice,  to 
deliver  up  all  the  writings  relating  to  it,  to 
fuch  claimant,  except  the  mortage  deed^ 
for  the  writings  follow  the  eftate.  But  he 
may  retain  the  mortgage  deed,  if  there  be 
therein  a  covenant  for  the  payment  of  the 
mortgage  money,  on  which  damages  may 
be  recovered. 

Lord  Hardwicke    was  of  opinion,    that 
^      '  *^^'      a  court  of  equity  would  not  compel  the 

mortgagee  of  an  old  Dean  and  Chapter  Icafe, 
who  Ihould  refufe,  to  furrender  in  order  to  a 
renewal ;  bccaufe  he  might  have  an  objcftion 
to  the  lives  propofed,  and  ipight  infift  the  lives 
in  being  were  better,  or  might  oblige  the  tenant, 
the  mortgagor,  to  propofe  other  lives,  or 
fcdeem    hipn.      But     his    Lordftjip    faidi 

would 
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myiid  indeed  be  otherwife^  if  die  mortgage 
were  of  a  chattel  intereft^  and  leaie  for  years 
only,  if,  Yipon  furrendering  the  old,  in  which 
jdierc  was  only  a  remainder  of  a  term  to  come> 
a  flew  and  longer  term  were  to  be  granted  ; 
becaufe  chat  would  be  an  advantage  to  the 
mortgagee,  as  being  a  better  Iccurity. 


Where  one  has  a  mortgage,  and  alfo  a  Bumeii  v. 

417- 


bond  as  a  fecurity  for  the  fame  debt,   he  ^y^^"; 


may  bring  an  aftion  on  the  bond,  and  arreft 
'die  defendant,  pending  a  fuit  in  equity  for  a 
foreclolure ;  the  mortgagee  being  at  liberty 
CO  purfue  all  his  remedies  at  i>nce» 

By   the  7th  y/»».  c.  19.     infants  having 
eftates  in  lands,  tenements,  or  hereditaments, 
only  by  way  of  mortgage,  are  enabled  by  the 
dircftion  of  die  Court  of  Chancery,  or  the 
Court  of  Exchequer,  fignified  by  an  order 
made  upon  the  hearing  of  all  parties,  con- 
cerned on  the  petition  of  the  mortgagor  or 
mortgagors,   or  guardian  or  guardians,  of 
fuch  infants,  or  perfon  or  perfons  intitled  to 
the  monies  fecured,  by  or  upon  any  lands, 
tenements,  or   hereditaments,    whereof  any 
in&nt  or   infants    are  or  fhall  be  fcifed  or 
poflTefled  by  way  of  mortgage,  or  of  the  per- 
fon or  perfons  entitled  to  the   redemption, 

R  4  thereof. 


tfaeiyoC  to  convey  and  aflure  anjr  ibch  hMb^ 
tenements^  or  hereditaments,  in  fuch  mia- 
ner  as  the  Courts  of  Chancery  or  of  Esdir- 
quer  (ballj  by  fuch  order  (p  to  be  qbcaiiied, 
direft  to  any  other  perfon  or  perfons,  and 
fuch  conveyance  or  aflurance,  fo  (o  be  ha4 
or  made^  it  is  thereby  enaded^  ^lall  be «; 
good  and  eflbftual  in  law^  to  all  intents  an4 
purppfes  wl)atfi>everj  as  if  the  faid  infitms  o; 
infant  were^  at  the  time  of  ma^ng  fuch  con- 
veyance pr  aflunuu;:^^  of  the  fiill  agp  of  one 
and  twenty' years. 

And  ^he  fame  ftatute  cnafts  £uther»  d^C 
all  and  every  fuch  infant  or  infants^  being 
fnortgagee  or  mortgagees  as  a£breiaid>  fhall 
and  may  be  Compelled  by  fuch  order^  6>  zi 
afbrefaid  to  be  obtainfcd,  to  jnake  fuch  con- 
yeyanc.e  or  ponyeyances^  afllirance  or  a/Tu- 
^  fances,  as  aforefaid^  in  like  manner;,  a; 
mortgagees  of  full  age  are  compellable.  t9 
convey  or  alfign  their  mortgages* 

Ex  Partic  On  a  petition  preferred  to  Lon}  Hardwidf^ 

3  Atk.*479.      praying  that  an  infant^  the  heir  of  a  mQrt- 
Comyna  Rep.  ^^  j^^  f^^^  ^j^p  ^^^  Yikcmk  zfmc  covert, 

niight  convey  by  fine,  under  the  laft- men- 
tioned ftatute,  the  Mafter  reporting  it  necef- 
fary  i  his  Lordihip  faid,  that  this  cjueftioi} 
came  before  him  fooh  after  he  had  the  feals» 
*    .       .  and 
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X 

fuid  dut  he  confulted  with  Lord  Chief  Baraii 
CmynSy  who  thought  the  court  raighc  order 
liR  infant,  ^o  was  a  feme  cwirt^  to  levy  « 
fine^  for  the  aft  was  general,  that  all  perlbns 
under  age  fhould  convey  and  aflure  i  zad 
that  as  a  ffme  cowri  of  full  age  could  not 
alfiire»  but  by  fine,  the  court  might  dired  aa 
\nfkntfeme  covert  to  convey  in  the  faone  maci^ 
jier  in  theprefent  cafe^ 

In  the  laft-mentioned  ca(e,  there  was  only  ibi^ 
fin  affidavit  of  iervice  on  the  hufband,  which 
his  Lordlhip  did  not  think  &ificient;^  but  dt« 
refted  it  to  (land  oyer  mntil  the  next  <ky^ 
that  council  might  confent  to  the  prayer  of 
fbc  petition  for  the  hufband,  and  the  next: 
day  his  Lordfhip  made  aur  order  according 
to  the  prayer  of  the  potion. 

* 

And  in  the  cafe  of  Zoucb  againfl  farfons^  Zoadi  ▼. 
ft   was  held,     that    a    leafe   and    rdeale  xBiackft. 
by  an  infant,  who  was  one  of  the  executors,  ^5*-  ^^^• 
and  heir  of    a  mor^agee,    of  the  efbite 
'  mortgaged|  nude  to  a  fubfequent  mortgagee, 
in  confideration  of  the  mortgage-money  paid  ' 
in,  was  binding  upon  the  infant,  upon  the 
grounds  that  the  fee  which  was  in  hiip  was 
merely  as  a  pledge  for  the  money,  and  that 
befides  the  money,  the  infant  had  no  l^neficial' 
Intereft  in  the  land  whatfoever;  upon  paymaot 

thecefore 


therefore  he  was  bound  to  convev  as  tht 
mortgagor  fhould  dircffcy  and^  by  the  jth 
of  Ante,  compellable  to  do  it  during  hU 
minority;  that  his  conveyance  was  there* 
fi>re  a  matter  of  form,  and  >inthe  nature  of  an 
authority,  execumi  by  the  mortgagor's  di« 
region  in  favour  of  a  third  perfon,  who  yen* 
tured  his  money  upon  the  faith  of  it. 

• 
And  it  being  found  that  inconveniencies 
fiequently  arofe  by  lands  mortgaged  falling 
into  the  hands  of  ideots  and  lunadcs,  in 
order  to  remedy  them  it  is  enad:ed,  by  the 
ftatute  of  the  4th  G40.  a,  r.  io»  that 
from  thenceforth  it  ihall  be  lawful  for  any 
perion  or  peribns,  being  idcotj  lunatic,  or 
non  fompof  mentis,  or  for  the  committee  oc 
committees  of  fuch  perfon  or  perfons,  in  his, 
her,  or  their  name  or  names,  by  the  dircaion 
of  the  Lord  Chancellor,  or  the  Lord  Keeper, 
or  Lords  Commiflioncrs  of  the  Great  Seal,  by 
an  order  made  upon  hearing  aU  parties  con- 
cerned, on  the  petition  of  the  perfon  or  pcr- 
fons,  for  whom  fuch  perfon  or  perfons,  being 
ideot,  lunatic,  or  non  compos,  ihall  be  feifed 
or  poflcffcd  jn  truft,  or  of  the  mortgagor  or 
mortgagors,  or  of  the  perfon  or  perfon$ 
entitled  to  phe  monies  fecured  by  or  upon 
any  lands,  tenements,  or  hereditaments, 
^hereof  any  fuch  perfon  or  .peribqs,  being 

ideo^i 


ideot;  lunadcj  or  mm  campgs  mentis^  is,  or 
arc,  or  Ihall  be  felfed  or  pofiefled  by  way 
of  mortgage,  or  of  the  perfon  or  perfons 
entitled  to  the  redemption  thereof,  to  convey 
and  afliire  any  fuch  lands,  tenements,  or 
hereditaments,  in  fuch  manner  as  the  Lord 
Chancellor,  Lord  Keeper,  or  Commiffioneri 
of  the  Great  Seal,  Ihall,  by  fuch  order  (b  to 
be  obtained,  diredt  to  any  other  perfon  or 
perlbns,  and  fuch  conveyance  or  ajPTurance 
ig  to  be  luid  and  made,  (hall  be  as  good  an(| 
effe£hial  in  law,  to  all  intents  and  purpofes, 
49  if  the  perlbn  or  peribns,  being  ideot,  luna-» 
tic,  or  non  compos^  was  or  were,  at  the  time 
of  the  making  of  fuch  conveyance  or  aflii^ 
JGance,  of  fane  mind,  memory  or  underftand^ 
ing,  gr  not  ideot,  lunatic,  or  mn  compos 
MnuUj  or  had  by  him,  her^  or  themfelves, 
^ecuted  the  fame. 

And  that  all  and  every  fuch  perfon  and 
peribns,  being  ideot,  lunatic,  or  nm  compos 
m^ntis^  and  only  mortgagee  or  mortgagees, 
OT  fim  cmpos  mentisy  and  only  fuch  mortgagee 

or  mortgagees,fhallandniay  beeippoweredaad 
compelled  by  fuch  order  fo  to  be  obtained, 
to  make  fuch  conveyance  or  conveyances^ 
aflurance  or  aflurances  in  like  manner  as 
truftees  or  mortgagees  of  fane  memory,  are 
compellable  tQ  convey  Qr  afTign  their  mort- 

jBages. 

5  The 
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*  The  language  af  Ae  laft-meatkmcd  fiatuie 
beirigf  that  '*  aUperfbm,  being  kiftatk^  «r 
the  committee  of  foch  |>erfons>  ihall  oonv^/' 
Lord  Hardm<ke  doubted  whether^  en  a  pe« 
fition  grounded  thereon^  be  could  in  general 
t^Sts  make  fuch  order  whc^e  no  commiffioo  of 
lunacy  was  taken  out :  But  in  a  cife  where 
ffaei^  had  been  a  proceeding  before  a  proper 
jutifdifkion,  namely,  the  Senate  oiHmhr^ 
where  the  kinade  refidcd,  upon  which  he 
was  foxmd  nm  cmpSy  mA  a  curator  or 
guardian  appointed  for  him  and  his  afiBaitrs, 
which  proceeding  the  Court  was  obGged^  to 
take  notice  of,  his  Lordfbip  dechred  that 
Ae  pcrfon  was  a  mortgagee  within  this  aft, 
jind  ordered  diar^  on  payment  of  the  mort- 
gage money,  there  ftiould  be  a  conveyance 
?o  the  mortgagor. 


Chnprnan  «% 
Emery. 
|Couper» 
Rep.  a;^- 

Wh>tc  V. 
liuflcy,  P»e. 
Fhm.  Y3. 
Warwick  y» 
^nivftoQy  3 
Atk.a9i« 


A  mortgagee  has  been  determined  to  be  ^ 
purchafcr  within  the  27th  Eliz.  c.  4^ 

Thus,  where  A  and  B  ^tjt  truftcfs  in  a 
term  for  99  years,  for  railing  a  fom  of 
money,  and  C,  who  had  die  reverfion,  fetded 
ft  upon  B  and  his  heirs,  in  uuft  for  bis 
mother  (who  had  conveyed  it  before  to  hiro} 
for  her  life,  and  after  her  death,  if  he  fur- 
yived  her,  then  in  truft  for  him  and  his 
heirs  i  but  if  flie  fviryived  hiip^  then  to  her 

'and 


t 

ud  her  heirs.  Ten  yeass  after^  v^  lent  a  idqi 
of  monejr  to  C^  having  had  no  notice  of  thb 
iecond  convejrance  to  A,  and  took  a  mort-^ 
ga^  of  diefe  lands  to  truftees ;  C  died^  hia 
niocher  nirming  him.  Then  ^  fet  up  hia 
raortgage>  and  exhibited  a  bill  againft  the 
mother  of  C  and  Ay  to  fet  afide  the  fomier 
conveyance  made  by  C^  as  being  volun- 
tary  and  fraudulent  againft  him*  And  it 
was  {^  decreed. 

A  fine  and  non-cbum  by  a  mortgagee  in  ^^^*  S7^ 
poi&ffion,  will  not  ^ar*  the  ecjuity  of  re-  Fines,  133. 
dempdon. 

And  die  rale  of  equity  is  the  fame  in  cafe  §^^<^  ^ 
a  recov^  be  fufiered  by  a  mortgagee  in  Pre.ciu4j5« 
paflbffion  I  for,  after  fuch  recovery  fuffered,  ^"**  ^**  ^^^ 
•od  until  the  money  be  paidj  the  eftatC)  in 
a  couit  of  eq\i|!ty,  is  Hill  but  as  a  (ecurity  Ibr 
the  money  knt;   andi  after  the  mortgage 
money  ispaid)  the  mortgagee  is,  inequity, 
in  nature  of  a  truftee  for  the  Mortgagor. 

A  mortgagee^  if  h  poffifflon,  may  gain  a  The  ffid^  ^ 
fettlement    by    virtue    of  the    mortgaged  ^tant«  oST 

^ft^te^  Catheriagtoo» 

•  3  Term,  Rep* 

77I. 

Producing  a  bond  or  ttiortgage  is,  prima  ^^  ^* 
fiuie^  good  evidence  of  a  debt ;  but,  ic  fhould  3  WOL  %t^ 
ieem»  it  would  not  avail  if  there  were  mani« 

feft 


'¥ 


fcft  figns  of  fraud  in  the  obligee^  or  mort* 
gagec ;  for,  in  fuch  cafe,  he  ought  to  be  put  to 
the  proof  of  aAual  payment ;  and  though 
he  may  happen  thereby  to  lofe  fogie  part  of 
the  money  really  due  to  him  for  want  of 
proo^  this  is  but  a  juft  punifhment  for  the 
fraud  which  it  is  evident  he  meant  to  be  guilty 
of,  and  will  be  a  proper  diicouragement  to 
others  from  committing  the  like. 

By  the  9  jhn.  c.  5,  which  requires  thac 
Juiights  of  the  (hire  fhould  have  600/.  per 
annum,  and  every  other  member  300/.  per 
annum,  it  is  enadsed,  *^  That  no  perfon  fliall 
be  qualified  to  fit  intheHoufe  of  Commons 
within  the  meaning  of  the  aft,  by  virtue  of 
any  mortgage,  whereof  the  equity  of  re- 
demption is  in  any  other  peribn,  unl^s  the 
mortgagee  ihall  have  been  in  pofleffion  of 
the  mortgaged  premifes  for  feven  years  be- 
fore the  time  of  his  eleftion/' 


CAR 


i  iss  ) 


^^     4*.    Jl  ••  •-^'k^w* 


£)f  tge  ^auits  of  Betieniptlim. 


A 


"N  Equity  of  Redemption  is  defined  ty  Hara,  tb^ 
Sir  Matthew  Hale  to  be  **  aa  equita-  r^^  144^ 


bie  right,  inherent  in  the  iand,  binding  all 
peribns  in  the  pxjfi,  (that  is,  coming  in  pa- 
ramount io,  and  not  under  the  title  of  the 
mortgagee)  or  otherwife  ;**  and  he  (^ys^  that^ 
in  that  refped  it  differs  from  the  truft^  -which 
is  collateral  to  the  land,  and  created  by  con- 
traft  of  the  party,  who  may  provide  for  the 
execution  of  it  ;  and,  therefore,  one  wh« 
comes  in  in  the  poji^  and  by  a  title  paramount^ 
as  tenant  by  the  curtefy,  or  lord  by  efcheat^ 
Ihall  not  be  liable^ to  it.  In  this.  Lord 
Hale  is  not  fingular ;  Lord  Nottingham 
(M.  SS)  fays,  an  equity  of  redemptioa 
charges  the  land  and  is  not  a  truft, 

S9 


So  Lord  Hardwicke  thought,  that^  in  tte 
eye  of  a  Court  of  Equity,  the  equity  of  re- 
demption was  the  fee  (imple  of  the  land. 

«^  An  equity  of  redemption  wiU  defcend, 

may  be  granted,  devifed,  entdled,  and 
that  equitable  entail  may  be  barred  by  a 
common  recovery* 

Tfcorpv.  And  the  common  law  will  take  notice, 

TLorp» 

L.Raym.  66 j.  that  thc  mortgagor  has  an  equity  tobc  re« 
Cro!]Si'iz*V68.  lievcd  in  chancery,  and  without  doubt,  a 
sBuift.  41*     xeleafe  of  an  equity  of  redemptipn  is  a  very 

good  confideration  to  maintain  an  affump&t) 
for  a  court  of  law  will  take  notice  of  a  fuit 
in  chancery  ;  and  an  aflumpiit,  in  confident^ 
tion  of  defifting  from  exhibiting  a  biU  in 
chancery,  was  held  to  be  on  a  good  conlif* 
deration. 


CAP. 


(    «S7    ) 


W^Q  nta^  clafm  tge  Cqutt?  of  IKeDemtt- 

tion^ 


As  the  mortgagor  may>  at-  any  rcafbrr- 
ahle  tFrnr,  call  upon  the  mortgagee 
tp  redeem,  fo  likcwile  may  any  perfoa  claim- 
ing an  intcreft  under:  hiiiL. 

And,  therefore,  where  a  rrran  made  a  vo-  lta«  't^  Cart- 
kiatary  deed,,  and  afterwards  mortgaged  the  cr.^^9'' 
feme  lands,,  and   the  f^fi'  djeJ^  on  trial  at  Nd^f^'/icV. 
law.^  was  found  fraudulent  againft  the  mort-  E-^'^-Abr^ 
gagecj  yct>  on  a  bill  exhibited  by  theperfon  Barthropi/w 
to  whom  the  deed  was  made  to  redeem  the  q\^  ^^^     ^^ 
mortgage,    it  was  held,    that,    tliough   the 
firft  deed  was  fraudulent,  btcaufe  vaiunLiiy,^ 
as  to  the  mortgage,  yet  it  was  good  as  to  the 
equity  of  redemption,  and  wotild  pafb  that  j 
ibr  a  voluntary  deed  would  bind  the  party 
that  made  it^  and  his  heirs. 

Vol.  L  S  Affignecs 


(    a5«    ) 

iCh.Ca.7i»       Affignccs  of  a  bankrupt  may  rcdeeiD,  or 

affigQ  an  equity  of  rcdemptioD, 

Dougi.K^  S09  Ukewife,  a  tenant  may  put  himiclf  ta 
Keech  v.  the  place  of  the  mortgagor,  and  either  re« 
S^'  /Z^    ^^^^  hitt\i€l(,  or  get  a  friend  to  do  it. 

Howards.         The  aflignee,  in  equity,  may  redeem  t 

Harris,  fupnu 

#!•  mortgage. 

And  an  aflignee  of  the  equity  of  redemp- 
tion,  y»hich  has  been  deferted  for  a  time, 
but  not  that  period  which  is  a  bar  to  a  re- 
demption, •  will,  if  there  are  circumftancet 
Vi<L  fnfira.       which  would  induce  the  court  to  decree  a 

redemption  in  favour  of  the  mortgagor  or 
his  reprefentative^  be  entitled  to  the  benefit 
of  it, 

-  Therefore,  Lord  Hardwicke.   in  a  cafe. 

Anonymous,  ,  '  ' 

^  Atk.  3x4.     where  a  prowling  aflignee  had  bought  an 

equity  of  redemption,  whicn  had  been 
abandoned  for  fifteen  years,  for  a  very  inccm^ 
(iderable  fum,  imagining,  that  from  fome 
knowledge  of  the  law,  he  might  be  able  to 
unravel  a  great  number  of  circumftances, 
^nd  by  that  means,  entitle  himfclf  to  a  re- 
demption, was  of  opinion,  that  he  was  en- 
titled to  a  decree  to  redeem* 


But 


%}i  though  Lord  Hardmch  degreed  w  re-  itjij; 
Aempdon  in  <he  laft-^m^rioned  cafe,  he  did 
it  only  upon  terms,  which  we|e,  ^that  thd 
aflignee^  in  taking,  thie  account  before  the 
itiafter,  Ihould  be  Confined  to  furchaige^; 
and  faUifjr  only,  and  the  interefl  upon  the 
Ihortgage  be  computedi  at  five  per  cent, 
though  at  that  period  tn^tf  bore  a  higher 
rate  of  intereft.  ♦ 


>, 


^     A  mortgage  bjia  pbpiOi  fteir  tAay  be  re-  loncrv.li&. 
deemed  by  the  next  proteftant  heir*  SmK  346^* 

Comyiu  Rcp^ 

An  equity  of  reden)ptioi]|  will  follow  the 

^cuftom  Is  to  the  legal  eftate.    In  borough  •Ve«.3d4* 

Engliih  lands/  if  mortgaged,  ^e  equity  of 

Redemption  will  defc^nd.ojthe  youngeft  foft 

to  whom  the  lands  defcend.  « 


So,  in  ihortgages  of  gavelkind/  lan$is 
which  defcend  to  all  the  children  ^qj^Uyfi 
the  Equity  of  redemption  defccnds  to'  all 
fikewii^  *       »-  ^ 

^^d  it  ftriiy  be  devHcd;     Thus/^here  pbntps^. 
one,    feifed  in  fee  fimple^    mortgaged  his  ^ch*  Rep, 
tands,  with  a  provifb  for  repayment  by^m,  ^9E\^'^* 
his  heirs,  or  afligns^  and  then  deviled  the 
£imc  p^pnifesy  the  court  deor«ecl^>  OO'  a  bil^ 

«;*  by 


Turner  v* 
Gwinn,  i 
Vcm  4ii 


Amhurft  v, 
Litton, 
Fitzgib.  99* 


(    a6o    ) 

by  the  devifce  to  redeem,  that  the  equity  of 
redemption  belonged  to  him  an^  not  to  the 
heir.  ^ 

» 

It  was  faid  in  the  cafe  of  Turner  and 
Gwinn,  that  a  tenant  in  tail  of  an  equity  of 
redemption,  may  devife  it  for  the  payment 

of  debts. 

•  ** 

But  where  yi  being  feifed  oif'  the  lands  in 
queftion  in  fee> -mortgaged  the  fam^for  two 
feveral  terms  of  looo  years  each,  and  after-  * 
wards^made  his  will,  by  which  he  devifcd 
thofe  landi^  to  L  L,  his  heir  at  law,-  and  to 
the  heirs  male  oFhis  0b<}y,  remainder  to  i 
B,  for  life,  with  contingent  remaiiWers  to^ 
his  flrft  and  other  ibns  in  tail,  remainder  to 
G  D  for  life,  with  ^|piaiAder  to  his  firft  afW 
othqr  fons  in-tail,  ^en^ainder  to  his  own  right 
heirs,  and  died :  *  Afterwards  L  L,  being  feifcd 
q(  the  lands  in  queftion  under  the  will,  and 
alfo .Mother  lands  in^e  of  a  very  confii^r- 

•    •  •  ■ 

able  yearly  value,  made  his  ^ill,  hy  which 
lie  bequeathed*'  to  dame  M  S,  Jft^Hoving 
motha|  the  futh  of  2000  /.  and  f^n  dire^4r 
and  appointed,  that  ht^  executor  fhould  pj 
off  ancJ^  difcharge  all  mortgages  and  in- 
'cumbrances  laid  and  charged  upon  his 
eftate  in  Suflcx,  being  the  lands  in  queftion, 
Jhd  particularly  mentioi^  the  two  fwrefaii   • 

*,«»rt- 


« 


f 


• 


^ 


<    a6i    ) 

mortgages  for  yearsj  and  then  diredled  and 
appointed  that  the  (aid  feveral  mortgage  leafes 
(hpuic^be  kept  0i#  foot ;  and  upon  payment 
of  th^levecal  fums  of  money  due  upon  the 
fame>  fhould  be  alligned  by  tbb  mortgagees 
to  his  mother  dame  M  S,  for  her  fole  ufc 
and  benefit, .  during  th«  remai||fder  of  the 
fevend  terms,  in  the  feid  feveral  mortgages 
contained ;  and  farther  derifed  a  yearly  rent- 
charge  of  I  bo/,  to  his  mother  for  her  life, 
to  be  ifluing  out  of  all  his  manors,  &r.  in 
the  irver^l  counties  of  Hertford  and  Bedford, 
Then  the  wj^  went  on — *^  and  as  for  and  con- 
cerning all^and  every  oiy  minors,  mefTuages, 
lands,  tenenFients,  and  hereditaments,  which 
I  the  iaid  L  L  am4hq|^  feiied  of  in  law  or 
c^Uky,jor  which  I  hav^a  power  to  give  or 
charge,  I  do  give  and^ifpofc  the  fame  in 
i^nner  following"— and  then  he  appointed^ 
that  if  his  wife  proved  with  child,,  and  fuch 
child  fhould  be  a  foi^that  his  fbn  fhould 
havrall  his  aforefaid  manors,  fcfr.    in  tail, 
remainder  to  his  coufin  fF  L,  the  defendant 
iti  the  original  caufe,  ind  to  his  heirs  :  And 
if  ihe  faid  after-born  child  ihould  pipve  a 
daughter,  he  appointed  that  50Q0/.  fhould 
I>c  raifcd  out  of  the  profits  of  his  faid  jpflate 
for  fuch  daughter ;  and^if  his  wife  were  not 
with  chijkl  at  the4lime  of  his  death,  then  he 
devifed  all  his  faid  nnanors,  i^c.  to  his  faid 
*    •  S  3-  copfifl 


^^(fiiTm  WLy  and  his  heirs  fer  ever,  'fhe 
tteftator  dicd^  his  wife  not  having  been  widi 
child.  i9  J;  and  G  D,  Ubth  died  ^idiout 
iffuc.  Then  the  pl^ihitiflF,  as  rcprefq^tad^ 
to  dame  M  S^  brwght  a  bill,  praying  aa 
rafiignment  of  thofe  terms  s  and  die  defen* 
^ant  bf ougjit  a  crofs,  bill,  prj^ying  to  be  kt 
in  to  redeem  as  devlfee  of  the  reverliion  by 
the  mU  of  Z*  L.  And  the  queftion  was» 
whether  the  e(juity  of  redemption,  whii;Ii  the 
teftatoi;^  had,  ineidenf  to  the  reyerfion  \n  fee, 
^  heir  at  law  of  the  mortgagor,  was  fetercd  • 
from  the  r-cyerfioh  by  the  devifc^^^  and  ^vea 
to  dame  M  S^  and  (q  thofe. ternas  vefted  in 
lier  irnedcemable  by  the  devifce  of  the  re- 
yerfion; or  whetheiJ|tJlbfe  terrps  were  dc-f 
vifed  to  her  <)niy.  ^yef urities  for  thotfirigi^al 
mortgage  money,  wid  fo  fubjeft  to  be  re- 
-tf^emed  by  him,  that  fhould  haire  the  PIr 
heritance.  ^nd  it  w#s  decreed  by  the  Lord 
ChanccHpr,*  aflBftcc^y  Lord  Chief  Juftice 
fj^mond^  and  Mr?  Juftice  Dpiton,  t;h^the 
devifce  of  the  revcj-fipn  under  the  will  of 
L  S,  fhould  j|e  let  ^nto  redeem  s  %  that 
^e  t^ftator  d^  not  otherwifi^  Intend  thcfo 
mortg^es  fyr  his  mpther,  thai^  as  feoiricies 
for  fo  nruich  nrxoney,  The  woixis  of  the  will, 
^^  TpR  ALL, .  plaidjy  fhowed  the  te^ator 

*  X<oixi  Xit^r  * 

(«4 


••    • 


■     •     1    •  • 

t 

^  ioftk  h/  that  he  hud  not  before  given  sway 
Btl^  part  of  his  eftate ;  ^ut  notwithllandingp 
if  this  former  part  of  the  will^  under  which 
the  mother  would  claim  the  equity  of  re* 
demption,  were  full  ^nd  expreis  to  that  pur* 

*  poie^  thofe  general  words  would  not  abridge 

*  it}  he  appointed  <^  thofe  mortglge  leafes 
to  be.  afl^ed  to  her  fole  ufe  and  benefit^ 
diirlhg  the'  remainder  of  the  fevei:al  terms  in 
the  /aid  mortgages  contained,"  which  words, 
taken  alcogetheh,  had  no  fpecial  meaning  to 
convey  the  very  interedi  the  latter  word^ 
in  this  fligtence  were  to  be  guided  by  tho 
formc^  ,kiul  r4.they  were  but  words  of  courfe 
in  all  affigpments  of  mortgages :  The  re* 
ver/ion  was  un^ilbtedly  devifed  to  the  de* 
i^dant,  and  it  could  be  of  no  ufe  to  him^  if 
die  equity  of  redemption  fhould  be  conftrue4 
to  have  pafled  to  the  mother^  who  was  there^ 
£:>re  appointed  only  to  take  the  eftate  of  the 
mortgage :  There  3¥as  po  region  to  think 
the  teftator  meant  to  give  her  any  thing  out 
of  his  reverfipn*  for  ^  odd  conftruftion 
would  follow  'f  {he  then  would  have  a  term 
barrable  by  ^  recovery  for  a  part,  for 
whatever  rofe  out  of  the  i^erfion  was  fubje(% 
to  be  defeated  by  common  reGi|||rery)  but 
her  antecedent  term  oould  not  be  touched, 
which  the  Chancellor  declared  incidentally, 
his  Lordfhip  and  the  Judges  founding  tbtir 
ppinion  upon  the  will. 

<#t  St4  But 


%  Chan.  Ca.  8.      But  if  a  mortgagor  before  die  cottdilten  * 

broken  devife^  it  wiij^be  void;  fox  a  conf^     f 
tion  is  not  devifable.  •  . 

■ 

« 

%  Vcz.  431-  Evwy  devifce  of  a  mortgaged  eftatc,,  thai 

brings  a  bill  to  redeem,  nsed  not  make  the  ' 
heir  at  tifw  p«rty  ;  if  the  devifee  claims  tot  f 
have  the  will  eftabliflicd,  it  isvnec?flajry  :  it  - 
only  a  title,  under  the  will,  it  is  nol.   -"  /  '   ; 


f 


•» 


<?» 


Shirkyr.  A   judgment    creditor*  may    recfccm^ 

^Atk!*Rep      againft  a  mortgagee  of  a  leafehol4  cffate, 
»oo.  ^ho  is  likewife  a  bond  crcditorj^bufc  j)C- 

Draper/  forc  the  bill  is  brought  to  rcdftemi  1^  9^4 

iVcrn.399.   '^^^^^^-^^  ^^(t   ^j^  fy^^  Qyj..  farr  pntil  diat  '' 

be  done,    the  judgment  opcditor  hath  no 
King  7;.  Ma-    //^  onT  the  leafc hold  c (late,  and,  for'wantof 

nflTal,  cited  ii>   .  .     .  •     •  ^ 

th'»  principal     its  being  taken  oat,  the  bill  in  the  pfinpipaj      j 
'    '         '    cafe  was  difmifled*  "  •  . 

* 

Bimb.  34>.  Tenant  bjt  ^%i/j  ft^tute  merchant  or  fta-  ^  ; 

s  £.  C.  Abr.         1  J  '  '       *  ** 

J94,  note..      pJe  may  redeem. 

storehcwcr         And  the  law  is  the  famQ  ^  to  a  judgjnciit  *.  * 
a  Atk.  440.      creditor,  though  the  judgment  be  with  ftay  or 

e;Kecution.     As  wllke  H^  in  16913,  confcflc^   * 
a  jiidgmeiy^  with  a  defeafance^  by  which  it 
was  not  to  take  efFeft  until  aftcir  the  death 
of  a  woman,   who  lived  until   1726.     The 
Pftat?,  fubjeft  to  this  jud^ent;,  defcendcd   ^ 

•  •    • 

«4f 


\ 


I 


,      ■  .*  ■  t.^is  r   - 

■■  ia  the  mean  t|Bie  (rom'H  to  his  heir,  vho 
mortgagecl  it  to  ^T.    TIffi  mor^agee  had  no 
notiqp*  of    jhe^Judgment  at  thf  rirpc:  the 
heir  afterward^  in,i72t>  about   Bve  years, 
before  thji'woiBan  dSMdi  became 'bankqjpt ; 
.ana  me   mortgj^ec  was  appointed  allign^, 
,^A/tcr    her 'death,, that  rcpr^fenfetivc  of  the 
i  judgmcnt-credupr  broi^hl  his  bill   agalnft 
^  ^e  .aflignee  to  redeem  the  tsortgage,  upon 
P#ynoent  bf principal,  intereff,  and  cofts.  Th(5 
" '      ^  ino  aftual 
editor  ber- 
icyrtflued, 
^ua  fuch,  % 
:  redeem  ?._ 
of  the  af- 
3le  aj^  »   , 
:rfon  ivhf^  . 
ifet^  a  crc-      i 
iam  :.Thc 
^dccrn  the 
d  to  have 
of  tliftt  of 
t.  ^  As  to 
I,  in  order 
a'creditgr 
>tcj,  there  '■ 
CR  merely 
lor,    there 
infift  upon  ' 
thi^ 
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this  under  the  ftatut^  of  frai^ulent  devifes  i 
becaufe  that  aft  nyde  it «  d^bt  againfl:  the 
heir  himfe^j  as  well  as  ^?  anceftof.  But 
,  ^  it  was  entirely  difierest  here»  as  this  was 
n  ju^gment!vihL\c}\  wsis%fiien  upon  the  Iand>  a 
f^tiori  a  lien  upon  the  lapd^  in  the  hands  of  a 
the  affignce  ^^pder  *^he  •  commiffiont  who  1 
flood  only  in  the  pla/:e  of  theJ)4Qkrupt, 

Attorney "  ^  Xhe  crown  may  redeenrj  ^ates  niortgagcdi 
Crofts  ^f  a/',  forfeited  by  the  mortgagor  bgr  his  .bdi^ 
Pan^^CaL  aa-    indifted  and  outlawed  ^r  high  treaf^.  *  *  ^ 

Palmer  *u,  ,^  ^  If  an  eft  ate  defcrtid.  to^  int^t  fyfcjdO:  t6 
^"  Ch,  137*  incumbrances,    the  guardian  fnay,*^*  withojirT  1 

the  dircdion  of  a  court  of  e^lty,  *wply  thfl'    ••• 

^    prof^  to  difchargi  the  incumbrancfS,  wi 

*    to  pay  the  interelt  lof  «Qy  real  incti9CkiRce.   ^^ 

4       ^nd  tht  principal  of  a  mor^^a^i   b^fim^  thl(  ..  ^ 

)s  ^  d^reSl  sfi4  immediate  chzT^  upof^^todi 

but  ni'/  the  principal  of  ^njr  other ^e|t  in- 

cumbrance*  *^:'  '  J 


Howard  v,  A  jointrcfs  may  redeem,  ^nd  ^id^^'  di/ 
^g'Tix/"^''''  jointure  be  fccuredl  only  on  f)art  of  the  rfte*. 
ch.  Ca.  %yu    y^^  fl^g  j^gy  j-edcem  the  wholc^  fa4he  may, 

Danby»  ihough  part  of  it  be  fettled  ^qn  her  after 

Abr/ai9.  marriagj^;  and,  iflhe  pays  more  than  a  third 

Cbf'M;^^'  part  of  the  principal  money,  fee  (hali  hold 

Haymer  v.  r|^e  lands  until  rcimburfcd. 

^  Mi 


j 


»". 


And  tin  hulbaod  may  he  fenani  by  the  ^  Y^  343. 
cuitdy  of  an  equity  of  redemptioo.  99,  xoo. 

pwc.cb^a37t 
infta. 

ThtJS,  where  die  father  of  che  plaindfis  CaJbome  v, 
Jcvifcd  to  Afme  his  daughter,  the^plainrift  f5!£!kS!^ 
dder  fifter,  all  his  eftate  freehold  and  copy- 
.hold  in  fee>  charged  with  aooi^  a-picce  to 
Si\&  plaintiffs :  jin^if,  after  her  father's  deaths 
pofifelfed  the  fevcral  eftates>  and  married 
with  tho  defendant  Inglis.  Soon  .after  Jbe 
llied . Jeaymg*  ijue  a  Joriy  who  4ied  an  in&fit 
'1^^  Vithout  ifiue  i  upon  his  death  the  plain- 
^ffs,  being  heirs  at  law  beth  to  the  infant 
iMul  their  filler,  Ijpcame  entided  to  the  rea] 
filiate.  Jnm  IngliSi  before  her  marriage^ 
l^^i'tgaged  *pJEirt  of  the  freehold  .premiies  to 
liifi  defendant  'Scarfi  for  900  /. :  the  biH*'  wa$ 
broqght  ^ainft  xhe  mortgagee  and  the  huA- 
l^and  for  an  account,  a^id  for  {he  diri^ioh  of  , 

•  V.  «. 

TTi^d^ndaM,  thehufban4,  infilled- that,  ^*^^ 
iiaving  had  illhe  by  his  wife,  he  was  enti<- 
fled  to  an  e^ate  for  life  in  his  lace'  wife's 
freehold  premjft  as  |enant  by  the  curtefy, 
fubjedb  to  the  mortgage  of  the  defendant  -, . 
and  the  Mailer  of  the  R0II9,  on  hearing  the 
fraule,  was  of  opinion,  the  ^defendant  Jnglis 
was  not  entided  to  a  tenancy  4>y  the  cur* 
ipfy  in  (h;  eftj(t<^  comprizj?4  in  the  fnort-r 


gage,  and  dicreed  accordingly.  But  this 
decree  wa$.  revcrfed  on  appeal  to  Lord 
Chancellor  Hardwichy  ^ho,  in  giving  judg- 
ment on  this  pointj  laid  that*thc  queftion 
depended*  on  two  confiderations ;  firft,  on 
what  fort  of  intereft  an  equity  of  redemption 
was  confidercd  to  be  in  that  court:  fecond- 
ly,  on  what  was  necefiary  to  enticit  a  maa.to 
be  tenant  by  the  curtcfy.  Firft,  an  equity  of 
redemptbn  had  always  been  cc^fidered  as 
an  eftate  in  the.land>  for  it  might  be  dt^kd, 
granted^  or  entailed  with  remainders  ;^and-" 
fuch  en);ail  and  remainders  might  be  l)ar« 
red  by  fine  and  recovery  :  and  therefore 
4l:  covld  not  be  confidered  as  a  mere  rmht 
only,  but  njuft  be  taken  to  be  Ibch  an  e{tate 
whereof  there  miglit  be  ^  %\ir{^  TJiat 
tllc"'perfon,  tlierefpre,  entitled  to  |]}e  eqpity 
of  redenhptioif '  was  confidercd  as  the  owner 
^f  the  land,  and'a  iportgagc  in  fee  waApken 
•  ■  to  ffe  perfonal  afiets.  That,  .bt  a  dcvile  jaf 
,  .  aUJa«4s>  tenements,  and  hereditam^ts,  a 
"  ^  mortgage  in  fee  would  not  pfefs,  unlefs  'the  * 
equity  5ftf  redemption  were  fo^rclofcd  %  and 
thit  if,  afier  fuCb  dcvilc  mafc,  a  fortclofurc 
was  had,  yet,  fuch  eftate  would  not  pais 
fcy  thofe  general  words,  of  lands,  tenements, 
and  hereditaments  i  becaufe  a  foreclofur^ 
was  confijjemd  as  a  V,cw  purchafe  of  the 
^and^.'That  the  intereft  of  the  land  muft  b? 

^    %  fomc- 
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f 

fomcwhcrc,  and  could  not  be  in  abeyance  > 

but  it  was  not  in  the  mortgagee^  and  there^ 

fore  muft  ,be  in  the  mortgagor.    That  ie 

was  certain  the  mortgagee  was  not  barely 

a  truftee  to  the  mortgagor^  but  to  fome 

purpofes,  namelvi  with  regard  to  the  inherit- 
ance, he  certainly  was,  until  a  foreclofure. 

Secondly^  at  common  law^  /our  things  were 
m    necellary  to  entitle  the  hufband  to  be  te--    . 
s    nant  by  curtefy^  viz.  marriage^  iiTue^  deaths 

and  ieifin  in  faft.     In  this  cafe  the  three    ' 
'  '  firft  concurTed,   but  it  was  objeded,  that . 

here   was   no   feidn   whatever  of  the  legal 

cflate  in  the  wife   in  the   conlideration  of 

law.     However,  that  was   not   the  prcfcnt 
■•  queftiQn  5  thc^uc  qiieftion  was,  whether  there  ^ 

was  futrh  fejGn  or  poflfeflion  of  the  equitable 
.   cftate  in   die*  wjfe,    as,  in   that  courts  was 

confidered  as  equivalent  to  an  adtud  feifin 

of  a  freehold  eftateat  common  law  ?  Arid  his 

Lordfhip   was   Qf  opinion,  that  there  was*  ^ 

ABusl  pofleflion,  •  clothed    with  the  rtceipt 
^'  of  the  rents  Ad  profits,  w^s  t^c  highcit  in-    * 

fiance  of  ^if^ui table  feUin',  .Ijoth^of^hjch 
^  there  wa§  .in Jmiir  cafe  s  and  that  a  hufbaiA   ..  \ 

ihould  be  (fhant  of  the  curtefy  of  the  equi- 

ublc  eftate  of  the  wife,  JiacT  been  often  de- 
.  termincd.     It  was  fb  held  in  Swee^apfU  v.  ^viitia^pvt 

Bindbiiy  which  was  a  much  ftrongei'  cafe  »vS ««4 
I  *than  thlsi  for,  in.  diat  cafe,  there  was  nei-> 

«hcr  ^ 


thid« 
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thtr  feifin  nor  knd :  and,  irr  2  Vehi.  680,  it' 
was  held  that  Iahi&>  articled  for  only,  would 
pais  b|r  a  will. 

His  Lofdlhip  faid,  the  principal  objediont: 
to  the  hirfband's  t:laiin  were  two:  iirfly 
laches  and  negle£t  in  the  hufband  by  not 
paying  off  the  *  mortgage.  Secfondly,  that 
ibc  rule  oQglit  to  be  eqtial  between  ckiwcr 

and  curtefy,  and  that  dower  could  not  be 

* 

of  a  truft-eftate. 


n^.  As  to  the  firft»  it  wafiiiot  limilar  to  thcf 

cafes  of  laches  in .  the  hufband,   viz.   as  in' 
^  cafe  where*  entry  was  reiquifites   becaufir 
^  it  was  nothing  near  fo  eaiy  to  pafy  off  a-m(»t- 

gage  as  to  make  an  entry  ^  and^  it  held 
equally  ftrong  in  the  cafe  of  a  tjruft-eftate; 
for  a  hufband  mi^t  more  eaCIy  get  a  deem 
for  his  truflecs  to  convey,  than  a  decree 
«o  redeem  a  mortgage,  which  was  neceffanly . 
attended  with  many  delays^ 


Ibid; 


The  fecond  objedion  proiyditoo  mrxMy 
if^nj  thing,  and  entirely  failed- by* the  pr«^ 
cedents  of  th%,t  court:  if  any  innovatioa 
i^ere  to  be  made,  Ris  Lordfhip  was  of  opt;- 
nibn,  that  the  nearefl  way  to  rijght  would  be- 
to  let  in  the  wift  to  dower  of  a  truft  eftatcr 

and  not  to  exclude  the  hiUfband  from  being. 

tenant 

3    ' 
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lenafit  by  the  ctirtefy  of  it.  There  could  be 
no  inconvenience  to  the  heir  *!at  law.  for  he 
would  have  the  fame  remedy  in  this  courts 
to  make  a  tenant  by  the  ciirtefy  keep  c^own 
the  intereft^  as  againfl:  any  other  tenant  for 
life.  Foi^  thefe  r^afons  his  Lordflxip  was  of 
^t>pinion  that  th£  defendant  was  Atitled  to 
be  tenant  by  the  curtefy>  an^  the  decree  « 
at  the  RqLU^  as  to  this  part^  muft  be  re- 
Ycrfcd.  •" 


0 


But>  in  order  to  entitle  the  hulband  to  be  ^*Jj]*^* 
tenant  by  the  curtefy  of  the  trufl-eitate  of  ^  vcz.  x^it 
his  wife,  the  wifrmuft  have  the  inheritance; 
^nd  there  muft  likemfe  be  a  Jeifin  of  a  freehold 
■  Jbiring  the  coverture  i  and,  therefore,'  where 
freeh<Jd,  copyhold,  and  leafehold  eftates  were 
devifed  by  a  father  to  truftees,  6f^.  in  truft 
}  'to  a{^ly.the  .refidtje,  a&^  paying  their  own 
ii    charges,  to  the  fole  and  proper  ufe  of  his 
1**^  daughter,  during  her  life,  and¥to  be  ac  her 
IT   fefpofal,  and  not  fubjefi:  to  the  debts  or  con** 
^    'troul  of  her  hufband,  her  receipts  to  be  good  i 
•    and  to  permit  her  by  deed  or  i;(^riting)  exe- 
cuted in  the  prefence  of  three  or  more  wit- 
nefles,  notwithflanding  her  coverture  to  give 
\     aBci  diipofe  of  all  his  freehdd,  copyhold,  and 
ieafehold  eftates,    as  flie  ihould  think  fit : 
f    Lord  Harwic^f  held,  that  the  hufband  wa& 
not  entided  to  be  tenant  by  tij^  curtefy,  upon 


f  a6S. 


*  ■ 


■        *  *     # 

the  ground  ot  t^e  liufband*s  having  ho«/»- 
/ttty  either  in  ISw  qjT  ^f  ^/V)' :  for«  thou^  die 
wife  had  the  ii!heritance,  and  there  was  a 
Ipad  of  feifin,  /i^^i/  was  an  equity>  a  truftof 
the  prontsWor  her  life ;  but  the  father^  whofc 
eftate  it  wasj  had  made  hi^  da^ughtkr  a  feme 
fole^  givi%.her  tho- profits '^ring  her  life/^ 
iuf  notJubjeS^  the  controul  of  her  liuiband. 
Then  the  'hufband  had  no  feiftn  in  equit7  . 
during  the  coverftire  >  and  this  was  efiendal 
to  »  t^aMj^  by  the-curtefy;^nd  fuch*tc- 
nanc^,  in  tnis  cafe,  would  be  direftly  con- 
trary to  the  intent  of  the  teftator. 

r 

•  *' 

If  a  prior  mortgagee  doe&   not  bri 
an.ejeftment  to  recover  poiTeflionj  ^nd 
intercl^  runs  in  arrear^  a  fubfequent  mort- 
gagee  fhall^  notw'ithftanc^ng,   not  bo  per-^ 
nftitted  to  redeerti,  yrithon^paying  the  whole""  \ 
intercft  io  run  on ;  becaule,  though  the  fc-   •, 
cond  mibrtg^e  could  not  enter,  he  was  not  -'* 
without  remedy  j  for  he  might  havebrou^if  ^ 
a  bill  to  redeem,  and  fo  had  the  eftate  him-" 
felf :  but  if  heMocs  not,  the  Court  of  Chan-    # 
eery  has  often  appbintea  a  receiver  to  keep 
doTWn  the  intereft,  which  the  jcourt  will  not  inr 
general  do,  unlels^where  the  ^rior  mortgagee 
will  not  enter :  but  if  he  does  not  take  that 
remedy,  he  (hall  not  redeem^^ithout  pay-    \ 
ing  that  arrear:|pd  though  a  mortgagee  often 

^jliflfer*  • 


^« 


? 


# 


•f 
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inmn,  the  arrear  to  run  on^*  with  a  doGgfi  (q  ^ 

get  in  the  eftate^  on  which  be  lent  his  mopeyi 
und  become  the  purchaf^^r^  which  «iay  be 
called  an  ill  intent^  yet  he  ihall  no»  Ic^  his 

intereft. 

ft 

A  fubiequerit  incumbrancer  may  redeem      .-, 
"a  former  one. 

And  where  there  wiA  a  niortgag^,  and  ^^^ '*'•'' 
the    mor^agor    afterwards    a^nowl^dged  4  Ca.  Ch/ 
three  judgments  to  other  peribns  fgr  other  ch^  w. 
money  due,  two  of  the  peribns  to  Ivhom  the  fvta^Abr.  ] 
judgments  ,were  given  (to  the  intent  that,  5** pi-  a. 
ihe  mor^ge  being  fet  ^(Ide,  they  might 
take  out    execution  on  their   judgments) 
gave  nodce  to.  the  mortgagee  thereof,  and 
requefted  him  toaccept  of  his  money,  which^ 
they  (aid,  they  wtre  ready  to  pay  to  him  5 
and  defu'ed  him  to  appoint  a  (ime  when,  and 

^  they  would  pay  him  within  a  fortnight.  It 
was  in  proof  that  no  money,  was  aftually 
tendered  :  afterwardsj  the  mortgagee  exhi- 
bited a  bill,  and  had  a  decree  to  foreclofe, 
and  then  took  a  farther  abfolut?  conveyance 

^om  the  mortgagor  for  a  confiderablc  fum  of 
money.    The  two  creditors,  on  a  bill  exhi- 
bited, had  a  decree  againfl:  the  mortgagee  to 
pay  them  their  money ;  but  the  third  crcdi- 
VoL.  I.  T  tor 
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tor  had  no  relief  bccaufe  he  ^  not  give 
notice  in  time  ofhis  jiidgnicnt. 

Morrdrf*;.'  But  where  die  defendant,  after  ten  years 
»Vera.Mj!'  fuit,  four  fcveral  reports,  and  two  trials  af 
law,  obtained  a  decree  to  foredofe  upon  a 
mortgage  ;  and  the  plaindfi^  had  judgRicnts 
and  other  incumbrances  on  the  eftatc  fubfe- 
quent  to  the  -  defendant's  mortgage^  and 
die  bill  was  brought  by  the  plainriBs  for 
an  account  of  profits,  and  to  redeem ;  the 
defendants  pleaded  all  the  former  proceed- 
ings, the  taking  the  account  In  an  adverfary 
way,  report,  rcfcrencts,  trials  at  law,  and 
the  decree  figned  and  inrolled,  in  bar  of 
any  new  account  to  be  taken,  and  denied 
notice  of  the  plaintiff's  incumbraaces  j  but 
the  plea  was  over-ruled. 

There  is  a  clear  diftin^ion  between  the 
preceding  and  the  laft  cafe ;  in  the  for- 
mer an  aftual  purchafe  was  completed 
and  covered  by  the  mortgage,  which  could 
not  be  impeached  but  by  a  creditor  of 
whom  the  purchafer  had  notice;  in  the 
latter  there  was  only  a  decree  for  a  fort- 
clofiire,  which  did  not  affect  the  judgment- 
creditors  as  to  their  right  of  redemption^ 

S  Redemptioa 
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R^eiiiptton  of  a  mortgage  may  be  had  F^wi«t«. 
againft  the  King.  n'S"' °*' 

Hard.  465* 

A  ftidrtgagar  iriay  rcdcemi  ^en  afrtr  A 
rdeafe  of  the  equity  of  redemption,  if  it 
appear,  by  circumftantial  proofs,  that  it 
was  made  upon  a  iecret  truft  and  for  his 
benefit4 

Thus,  in  the  cafe  of  Moreley  againft  EU  Mcweiqr  v. 
w^yi,  where  the  plaintiff  and  his  father,  in  xOu'ca! 
December  1641,  made  a  mortgage  to  the  l^V  ..g 
father  of  the  defendants,  the  plaintiffs  fui£ 
>^ts  to  have  redemption.  The  defendants 
iet  up  a  releafe  made  by  the  plaintiff  iti 
1646,  of  all  his  equity  of  redemption^  and 
a  decree  made  by  the  Lord  Chancellor 
Byde  In  this  ciaufe>  in  1663,  which  decree  , 
was  penned  as  if  made  by  confent.  This 
decree  being  figned  and  inroUed,  and  the 
plaintiflf  not  being  able  to  perform  the  farxie, 
he  could  not  have  a  bill  of  reviewj  noh 
could  he  have  been  relieved  by  fuch  bill,  if 
it  had  been  brought,  the  releafe  barring  all 
his  pretenfions ;  and  that  being  upon  a  fecret 
trufl,  he  could  not  prove  the  truft  pofitively, 
the  witneffes  being  dead;  wherefore  hfc 
was  not  rclievable  either  in  law  or  equity* 
The  plaintiff  petitioned  the  Houfe  of  Lords 
fof  4felicf  againft  the  decree  and  releafe*    The 

T  %  proofs 
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probfs  offered  to  evidence  the  tnift  were 
circumftantial,  and  not  direft  pofidve 
proofs.  They  went  principally '  to  flww, 
that  the  debts  due  from  the  plaintiff  and 
his  father,  were  fmall  in  comparifon  widi 
the  value  of  the  cftate  at  the  time  of  mak- 
ing the  releafe.  Thefe  proofs  being  read, 
and  it  appearing  clearly  thereby,  that  the 
value  of  the  lands  was  much  greater  than 
to  make  a  fatisfaftion  for  the  debt  for 
which  it  was  releafed,  it  was  determined  to 
be  a  truft ;  and  the  caufe  was  referred  back 
to  the  court  to  be  proceeded  upon,  as  in 
the  cafe  of  an  equitable  mortgage,  which 
their  Lordfhips  adjudged  it  to  be.  After* 
wards  the  caufe  was  reheard  in  court,  whea 
a  decree  was  made  for  the  defendants  to 
come  to  an  account,  and  the  plaintiff  to  be 
adnriitted  to  the  redempdon  of  his  eftate. 

And  if  there  be  tenant  for  life^  with  re- 
mainder or  rcverfion  in  fee  of  an  equity  of 
redemption,  they  ihall  contribute  propor- 
tionably  what  is  due  on  the  mortgage. 

So,  a  devifec  of  an  eftate  for  life,  in  an 
equity  of  redemption,  may  redeem  and  hold 
over  until  thufc  in  remainder  contribute. 


And 


(    477    ) 

And  in  fuch  cafe  the  general  i-ule  is,  that  ^7*^  ^• 
the  efiate  of  the  tenant  kr  life  in  the  pre-  i  Rep.  Ch. 
mifes  ihaljl  be  rated  at  one  third,  and  that  ^Vet  v. 
of  the  remainder-man  or  reverfioner  in  fee  p^"^^ 
at  two  thirds  of  what  is  due  for  principal  ^a-  Vcrncyv. 
and  intereft.  4a8. 

And  if  the  mortgage-money  is  payable  Hayes  v. 
on    a   contingency   not  arrived,  he  in  re-  iCha^'ca. 
maindcr  or  reverfion   may  exhibit  his  bill  **''* 
quia  timety  againft  the  tenant  for  life,  and 
the  tenant  for  life  fliall  be  decreed  to  con- 
tribute. 

Ik 

And  if  the  tenant  for  life  of  the  equity  Newiing  v. 
of  redemption  pays  off  the  mortgage,  and  Eafter,* 
has  the  term  afligned  over  in  truft  for  him-  vim*^Abr. 
fclfi    and  makes  improvements,  and  dies ;  l^s-  Ca.  s. 
and  afterwards  the  remainder-man  or  rever-  Sc.  a  Eq.  Ca. 
iioner  comes  to  redeem;  the  reprcfentatives  of     *•  -59  •  "• 
tenant  for  life  (hall  have  the  allowance  of  two 
thirds  ofthe  lading  improvements,  but  nothing 
Ibr  the  other  third,  becaufe  he  received  the  be- 
nefit thereof  during  his  life  j  and  no  intcreft 
ihall  be  allowed  during  the  life  of  tenant 
for  life  for  the  money  he  paid,  for  he  is 
bound  to  keep  down  the  intereft  during  his 
cftate. 

A  diftinftion  is  made  in  computing  the  ^^^*f^^' 
value  of  the  life,  where  the  application  is  x  Vcm.  404* 

T  3  during 


during  the  life  of  tenant  for  life,  and  where 
(iftcr  his  death.  For  where  lands  in  mort- 
gage were  dcvifcd  to  A  for  life,  rcnnaindcr 
to  B  and  his  heirs  j  A  entered,  bought  in 
the  mortgage,  took  an  afllgnment  in  truf- 
fees  names,  and  died.  5,  the  remainder- 
/  plan,  preferred  his  bill  againft  the  defend- 
ant, the  reprcferitative  of  A^  to  redeem. 
It  was  infifted,  by  B\  counfel,  that  he  ought 
to  pay  but  two  thirds  of  what  was  due  on 
the  mortgage,  and  th^t  the  other  third 
ought'  to  be  allowed  by  the  defendant,  by 
reafon  the  tenant  for  life  enjoyed  the  pro- 
fits during  his  life.  But  the  court  faid,  had 
(he  application  for  redemption  beea  in  tho 
life-time  qf  the  tenant  for  life,  that  then 
%t  Ihoqld  h^ve  been  allowed  a  proportion 
of  the  money,  in  proportion  to  the  value 
of  the  rcfpeftivte  eftates  of  the  tenant  for 
life  and  the  remaiifder-man  s  but  he  being 
now  dead,  and  having  erijoyed  the  eftate  but 
pne  year  only,  the  defendant  muft  niake  aa 
allowance  oHy^  for  the  time  that  A  enjoyed 
^he  eftate. 

{ameso.  Jn  the  cafe  of  James  and  HaiUs^  it  is  Iai4 

iSc?Ch.  44.  ^^^^"  ^^^^y  if  ^"  eftate  iq  mortgage  be  fctdc4 

Of)  A  for  life,  and  then  oq  B  in  tail  or  in 
fee,  the  tenant  for  life  ftiall  bear  two  fifths 
-  of  the   principal  aqd  iqtcrcft^   and  the  rc- 
m^ind?r-mao  three  fifths. 

But 


(    ^79    ) 

But  where  he  who  is  poflefled  of  the 
equity  of  redeiDption,  hadi  fuch  M  iotereft 
in  the  eftate,  as  he  canj^ure  the  money  laid 
out  by  him  to  redeem  upon^  the  remainder- 
man ihall  pay  him,  or  his  reprefenutiv^S)  aU 
he  hath  advanced. 

As  where  a  tenanS  in  tail  of  a  mortgaged  Klrkfa^  v. 
cftate,  under  the  will  of  his  father,  upon  x^Ve*.  »ii. 
the  death  of  his  two  brothers,  pgid  off  z 
debt  originally  on  the  eftate  by  nttortgage 
term  for  years,  but  neglefbcd  to  have  an 
affigqment  of  the  term  to  himfelf,  and  after- 
wards devifed  the  fame  lands;  and  the 
plaintiffs,  the  remainder-men  under  the  wil], 
claimed  the  eftate,  as  not  barred^  difcbarged 
^of  the  incumbrance*  The  X^ord  Chan- 
cellor held,  that  there  being  a  term  for  years 
in  the  mortgagee,  which  ftiod  in  point  of 
law  as  it  did  before,  no  alltgnment  in  law 
being  made  thereof^  none  of  the  parties  be* 
fi>re  the  court  had  the  lejgil  eftate^ifbr  a 
conveyance  of  which  the  ^aintiffs  came; 
and  therefore  that  conveyance  muft  be  upon 
equitable  grounds*  That,  fo  far  as  it  ap^* 
peared,  tenant  in  tail  paid  it  off  with  his  own 
money ;  that  he  might  have  taken  an  aflign* 
ment  of  the'term,  either  in  truft,  to  attend 
the  inheritance,  which  would  have  ended  this 
quc!lion,  or  in  truft  for  himfelf,  his  exec\i#* 

T  4  »"* 


A 


V  (    »!o    ) 

f  tors,  oradminiftratora,  which  would,  nocwkh- 
ftanding  the  remainder  over,  have  kept  th'u 
incumbrance  on  foot  for  the  benefit  of  his 
perfonal  eftatt  and  diofe  entitled  thereto; 
or,  that  he  might  have  called  for  an  affign- 
ment  of  it  in  his  life,  if  he  had  found  otq 
^s  limitation  in  reipainder,  that  it  mi^ 
have  been  made  for  the  benefit  of  his  exe- 
cutors, net  of  the  reminder ;  but  his  not 
doing  any  of  Ack,  clearly  proved,  that  he 
took  himfdf  to  have  h^d  the  abfolucc  own- 
erihip  and  difimfal  of  ic.  And  the  court 
could  not  decree,  to  perfons  claiming  this, 
in  contradiction  to  his  apprehendon  and  in- 
tent, a  conveyance  of  the  inheritance,  and 
likewile  of  this  t$rm,  without  making  a  fa- 
tisfaftion  to  the  perfonal  eftate  of  the  tenant 
jn  tul  i  as  that  would  be  contrary  to  the 
maxim,  that  be  who  would  have  equity,  muftdt 
equiiy,  and  the  platnttfi^  were  decreed  K>  have 
.  the  eftate,  fubjeft  to  the  money  paid  by  the 
tenant  in  tail  in  difcharge  of   the  mort? 


9  cafe,  A  man  mortgaged  upon  condition,  that  if 
'■  V"  he  or  his  heirs  repaid  lOO/.  at  fuch  a  day 
he  fhould  re-enter:  he  died,  leaving  iffue  a 
daughter  only,  his  wife  being  previernatl  en- 
ftent  with  a  fon,  the  daughter  and  heir  at 
'tjic  day  paid  the  loo/.  and  afterwards  the 
|bn- 


(    a8i    ) 

fyn  was  born ;  and  whether  the  fon  Ihould 
lenter  upon  the  lifter,  or  Ihe  (bould  retain  it 
for  ever,  was  the  q^ueftion  ?  And  it  was  held 
by  flWr,  Chief  Juftice,  fTalter,  Chief  Baron, 
Denbam,  Huifftn,  ff^biilock,  Harvie,  Telver^ 
foHy  and  Crpkij  that  the  fifter  Ihould  retain 
it  againfi:  the  (on,  born  after  the  performance 
of  the  condition  i  for  in  as  ntiuch  as  flie  paid 
^e  money  (and  ifjhe  bad  not  paid  ity  tbe  kmd 
bad  teen  loft)  if  flie  could  not  retain  the 
land  againft  the  ipn>  ihe  had  no  remedy  for 
the  money,  and  by  payment  hereof  fhe  had 
gained  the  land,  and  was  in  as  a  purchafer, 
although  Ihe  were  entided  thereto  by  the 
condition,  and  as  heir,  and  ihe  ihould  retain 
ir,  as  ihe  ihould  the  perquiiite  ofa  villain,  and 
as  land  gained  by  her  vigilanpy ;  for  other- 
wife  it  ihould  be  loft  to  both,  and  ihe  ihould 
loie  both  land  and  money,  therefore  the 
law  willed  that  (he  ihpuld  retain  -the  land. 
ISut  Ricbardfon^  Chief  Juftice  of  the  common 
bench,  and  Dodderidge^  held  ftrongly  the 
contrary,  becaufe  ihe  had  it  as  heir,  an4 
then  the  nearer  heir  being  born,  ihoul4 
defeat  her  title  i  and  it  was  in  her  voluntary 
aA  to  pay  the  money,  which  (he  plight  well 
have  omitted,  and  ihe  paid  it  of  her  own 
^ead^  and  at  her  own  peril:  Jones  and 
TrevoTy  puifny  Barons,  doubted  thereof,  and 
would  not  deliver  any  opinion,  but  rather 
inclined  that  the  fon  ihould  have  it. 

The 


(    a8a    ) 

Therdegrce  of  prcflure  under  which  moncf 
fo  <:ircumftanced  Ihould  be  paid>  wouldj  k 
is  pfefumed)  at  this  period,  decide  to  whom 
the  equity  of  redemption  ftiould  belong.  If 
a  daughter  fb  predicametated  (hould  py 
money  due  upon  mortgage  to  prevent  an 
actual  foreclofure,  and,  to  fave  the  inheritance^ 
fhould  fatisfy  the  condition  on  the  point  of  being 
forfeited  in  equity  as  well  as  at  law ;  there 
ieems  great  reafon  that  a  fon  born  after 
ihould  not  deveft  it,  begaule  if  the  daughter 
had  not  perforated  the  condition^  the  land 
had  been  utterly  loft,  zndqHi/enfif  tmus^  Jcn^ 
tire  debet  et  ^ommodum.  But  if  a  daughter  fa 
circumftanced  Ihould  officioufly  pay  off  the 
mortgage  in  order  to  veft  the  eftate  in  herfel^ 
it  (hould  ieem  the  equity  would  be  againft 
her,  bccaufe  the  condition  being  faved  in 
equity,  notwithftanding  the  forfeiture  at  Jaw» 
would  defcend  to  the  after-bom  fon,  and  the 
aft  of  the  daughter  being  voluntary,  would 
not  fall  within  the  maxim  alluded  to.  She 
therefore  could  only  be  confid^red  as  a  truA 
tee  for  the  heir, 

Sawiey  nj.  An  cquity  of  redenrption  of  ^  mortgage 

a  Vcrn.'6i.  JD  fee  is  not  aflccs  at  law,  bccaufe  the  eftate 

xfrk^"^'^'  is  forfeited;  and  if  a  fpecialty  creditor  bring 

I  Vern.  4".  ^lxk  afcioH  againft  the   heir,    the   heir   may 

ft  Atk.  294.  ^  ... 

a  Vern.  54.      plcad  rUns  per  dj/'cerif ;  but  the  heir  having 


(    ^83    > 

a  right  in  equity^  tb^  is  in  eqj^ty  liahh  to  '^'-  Box,  dted 

^     -  ,  I  Vcrn.  410. 

J^isfy  debts ^  i^ifr^  if  be- 

fore the  Aa- 
tute  of  the 

And  if  the  heir  aliens,   or  rclcafcs  hU  S^£^°^ 
.  equity  of  redemption,  to  prevent  the  creditors 
fit>m  having  a  fatisfadtion  for  their  debts, 
the  Court  of  Chancery  will  follow  the  money 
in  the  hands  of  the  heir  or  executor. 

But  where  one  who  was  obligor  in  a  bond,  ^^^^  11. 

«.   J    •       L-     vr     •  J  ^  Green,  3  P. 

had  m  his  Iife^tinte  made  a  mortgage  of  wiU.  10. 
ibme  lands,  of  which  he  was  feifed  in  fee, 
for  more  than  the  value ;  and  the  mortgagee 
<»flfering  the  lands  in  fate,  the  purchafer 
would  not  proceed,  unlefs  the  heir  of  the 
mortgagor,  who  was  alfo  heir  of  the  obligor, 
would  join  in  the  conveyance,  and  the  heir 
fcad  200*/.  of  the  mortgage  money  for  join- 
)xi%\  the  quellion  was  whether  this  200 /.  was 
aflets  f  Lord  Chan.  This  is  not  aflets,  hav- 
having  been  paid  to  buy  off  the  obftinacy  of 
the  heir,  not  for .  the  value  of  his  equity, 
which  was  worth  nothing;. 

Where  a  man,  poflefled  of  a  terni  for  years,  Morpan  v. 
made  a  mortgage  of  it  to  Ap  and  afterwards  ,  venu  \^^^ 
acknowledged  a  ftatute  to  j9,  and  then  con- 
ieffed  a  jiidgment  to  C,  the  bill  was  to  have 
the  equity  of  redemption  of  this  term,  which 
vras  veiled  in  ;hc  ^xe^for,  ^nd  fo  becorne 


(     284    ) 

afletSj  to  be  adminiftered  in  a  courie  of  ad-i 
miniftrationj  and  fubjefted  to  the  judgmenti 
a  judgment  in  a  courfe  of  adminiftration  ac 
law^  being  to  be  preferred  to  a  (tatute.  U 
was  infiftqd,  on  behalf  of  B,  that  be  had  die 
ftatute>  and  that  having  got  the  term  ez^ 
tended  in  the  hands  of  the  executor,  afub- 
lequent  judgnnent  could  not  avoid  that  extent. 
But  the  Lord  Keeper  was  of  opinion,  that  a 
term  for  years  was  not  extendable  by  the 
conu/e  of  a  ftatute  in  the  hands  of  an  executor; 
and  though  it  vftre  extendable  in  the  lifet 
time  of  the  conujor  in  his  hands,  yet  the 
extent  was  but  quoujque^  and  if  the  conuj^ 
aliened  the  term  before  extent,  the  ftatute 
bound  not  the  term.  And  then,  if  it  were 
not  extendable  in  the  hands  of  the  executor, 
it  was  but  a  chattel,  like  a  jewel  or  a  horle, 
and  then  a  judgment  muft  be  preferred  iq 
courfe  of  law  to  a  ftatute. 

But  fuch  equity  of  redemption  of  a  term 
for  years,  it  is  prefumed,  may  be  confidered 
as  equitable  affets  only,  and  then  it  feems 
that  the  creditor,  by  judgmentv^d  by  ftatute, 
would  be  cntitled-^tfn  faffu. 

Creditors  of  Thus  where  C  made  a  piortgage,  and 
Sh-^charie8  jj^j  poffcffed  of  the  equity  of  redemption 
3  Will.  Rep.    of  a  term  for  years^  leaving  greater  debts  than 

his 
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his  eftate  would  pay;  a  queftion  arofe  m 
Chancery,  whether  this  mere  equity  of  re* 
dempdon  was  only  equitable  aflets  and 
diftributable  equally^  fra  rata,  among  all 
the  creditors,  without  regard  to  the  degree 
or  quality  of  their  debts;  or,  whether  it 
ihould  be  applied  in  a  courie  of  admini* 
ftradon;  if;^  which  cafe,  the  bond  creditors 
would  fwallow  up  all  the  aflets  without 
leaving  any  thing  for  the  creditors  upon 
iimple  contrafi  ?  And  it  was  iblemnly  de«- 
termined>  that  this  equity  of  redemption  was 
equitable  aflets  only;  for,  the  mortgage 
being  of  the  whole  term,  and  forfeited  at 
lawj  and  the  right  of  redem^ption  being 
iarefy  an  equitable  intereft,  it  was  reafonable 
to  conftrue  it  equitable  aflets,  and  confe- 
quendy  diftributable  amongft  all  the  credi- 
tors, pro  rata,  without  having  refpeft  to  the 

m 

degree  or  quality  of  the  debts;,  all  debts 
being,  in  a  confcicntious  regard,  equal,  and 
equaUty  the  bigbeft  equity. 

A  bill  in  chancery  was  filed  to  be  relieved  Freeman  v. 
againft  the  heir  of  the  mortgagor  for  money  KcL*^307. 
received  after  his  father's  death,  for  a  releafe 
of  an  equity  of  redemption.  Fineb,  ^.ord 
Keeper,  conceived  this  was  no  aflets  in  law 
to  6tisfy  a  judgment  acknowledged  by  the 
mortgagor  after  the  mortgage,   and  before    . 

die 
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tht  rclcafe  j  for  being  but  a  bare  rights  ^nd 
not  being  afiets  in  lawj  the  releafe  being 
before  the  bill  exhibited^  was  not  fraud>  and 
fo  not  affets  in  equity. 

But  this  diftinftion,  on  the  ground  of  the 
judgment  having  been  acknpwledged  after 
the  nnortgage>  and  Co  not  attaching  upon  the 
tqiiity  of  redemption,  as  being  but  a  bare 
right,  feems  to  be  done  away;  now  fuchequfry 
is  confidered  as  a  tide,  and  as  imitadng  the 
legal  eftate  in  all  relpcdb,  even  more  clofely 
than:  a  trull. 


Cole  V. 

Warden^ 
z  Vcrrn.  410. 
Madam  v. 
Harding, 
Exchequer 

1734. 
Spencer  v. 

Biffin,  at 
Rolls,  Mi. 
chaelmas 
Term.  I734« 
z  Salk.  354. 


Fortrey  v. 
Foitrey, 
2  Vcrn,  134. 


If  lands  in  fee  be  mortgaged  for  a  term  of 
years,  the  reverfion  in  the  mortgagor,  cx- 
pcftant  upon  the  determination  of  the  term 
for  years,  will  be  ajjifs  at  law  liable  to  debts, 
and  attraft  the  redemption.  In  fuch  cafe, 
although  the  mortgage  be  for  a  thoufand 
years,  yet  the  bond  creditor  may  have  judg- 
ment againft  the  heir  of  the  obligor,  and  z 
cejfet  executio,  until  the  reverfion  come  into 
poffcffion. 

But  the  judgment  will  be  of  afiets  quanit 
ccciderint,  and  the  creditor  cannot,  by  a  bill 
in  equity,  compel  the  heir  to  fell  the  rever- 
fion, but  muft  expeft  until  it  falls. 

Where 
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Whcrg  creditors  are  phintifFsi  the  ufaal  Sawicy  v. 
claijBi  isj  that  the  debts  (hall  be  paid  in  the  ^  vTra'  et. 
co\irfe  of  adminiilration  s  but  that  is  to  be 
intended  of  legal  alTets,  and  not  of  aflets  in 
equity  that  are  not  aflets  at  law. 

An  equity  of  redemption  i$  devifable  for  Hard.  4^9- 

-  c  ^  Turner  v. 

payment  of  oebts.  Gwinn, 

X  Vern,  41* 

It  was  forncierly  held,  that  if  an  equity  of 
redemption  were  devifed    for  payment  of 
debts,  a  diftin6lion  was  to  be  taken  in  the 
application  of  the  aflfcts,  where  lands  mort- 
gaged where  devifed  for  payment  of  debts 
generally;  and  where  the  devifee  for  pay- 
ment of  debts  was  made  executor.     In  the  child  ^. 
former  cafe  the  affets  were  confidered  as  equi-  i  vciti'.^iot. 
tableland  all  the  creditors  as  equally  concerned  Jjl^^'j,^^*  ^^" 
and  entitled,  and  that  none  were  to  be  pre-  Wytham, 

I  Cha.  Ca. 

ferred  before  the  other.  Statutes,  judg-  248, 249.  * 
ments,  bonds,  or  fimple  contract  debts,  if 
they  did  not  attach  upon  the  very  land  fo  de- 
vifed, were  to  be  paid  in  proportion,  and  by 
average;  and  fo  of  other  equitable  incum- 
brances. But  in  the  larter  cafe,  the  equity 
of  redemption,  in  the  hands  of  the  executor, 
wae  confidered  as  legal  affets,  and  he-\^was 
obliged  to  pay  debts  on  Ipecialty  before 
debts  on  promifes:  the  former  having  an 
artificial  preference  at  Uw,  though  naturajly, 

and 
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and  in  conicienccj  a  debt  by  contrad  iwdi* 
out  ipecialty  is  as  juftly  due  as  the  other. 

Girimgo;.  Thus,   whcTC  A^  having  made  a  Ictdc- 

i^crn.63.  "^^^'  ^^  \^Xi^  which  he  covenanted  were  of 
Maine,*©.  a  certain  annual  value,  mortgaged  all  his 
'  "^irimgv.    other  lands,  and  then  confefied  a  judgment 

defeazanced  on  payment  of  a  fum  certain  \ 
afterwards  A  made  his  will,  and  'deviied  aSi 
his  lands  for  payment  of  his  debts,  mid  con-' 
ftituted  the  devijee  intrufi  for  fayfnaU  ofdeits, 
executor.  A  bill  was  filed  by  the  judgment 
creditor  to  have  the  truft  performed  and  his 
debt  fatisBed.  The  defendant's  anfwer  ad* 
mitted  the  dcvife  for  payment  of  debts,  but 
fet  forth  the  jointure,  covenant,  and  the 
mortgage,  and  that  the  lands  jointured  were 
hot  of  the  value  for  which  they  were  given* 
The  queftion  was,  whether  the  debt  upon 
covenant  and  that  upon  judgment  fliould  be 
paid  pari  pajfu,  or  whether  the  latter  fhould 
be  firft  difcharged  ?  And  it  was  decreed,  that 
the  lands  fliould  be  fold  for  payment  of 
debts,  according  to  the  truft  in  the  defend* 
ant's  father's  will,  and  that  the  plaindff 
fhould  be  let  in  for  a  fatisfafkion  of  hi&  judg** 
ihcnr,^  without  regard  had  to  the  covenant 
for  making  good  the  jointure^ 


And* 

.4 
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And  where  lands  mortgaged  were  devifed 
10  a  cruftce  for  payment  of  mortgages  and 
/pccific'  legacies,  though  the  remainder  was 
given  to  him  in  fee,  yet  the  trujiee  being 
mad€  executory  the  equity  of  redemption  was 
conlidered  as  legal  ajfets  in  his  hands. 

Thus,  were  A  having  mortgaged  copy-  Brunt  v. 
hold  lands,  afterwards  furrendered  them  to  » ve^.^i* 
the  ufc  of  his  will,'  and  then  devifed  them  to 
B  in  truft,  in  the  firft  place,  to  pay  off  and 
difcharge  the  mortgages  on  the  faid  land ; 
and,  in  the  next  place,  to  pay  feveral  legacies, 
particularly  a  legacy  of  20o/.  to  the  plain- 
tiff's wife,  the  remainder  in  fee  to  By  and  made 
B  Hs  executor.  B  proved  the  will,  and  paid 
debts  not  on  mortgage  j  and  to  raife  money 
r£>r  that  purpofe,  made  feveral  new  mort- 
gages of  the  lands  in  queftion.  The  plains 
tiff  exhibited  his  bill  for  fatisfa&ion  of  his 
wife's  legacy  and  to  redeem,  infifting,  that 
after  the  mortgages  made  by  A  were  dif- 
charged,  the  lands  fliould  Hand  charged  with 
his  legacy,  and  that  it  ihould  not  be  poft* 
poned  to  the  new  mortgages  made  by  B. 
But  it  was  refolved  that  the  plaintiff  could  not 
be  admitted  to  redeem  part  without  redeem* 
ing  the  whole;  for  B  was  not  only  a  trujiee  for 
payment  of  debts,  but  alfo  executor  to  the 
deviiee ;   that  the  lands  in  his  han|ls  were 
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legal  aJfetSy  charjged  with  all  the  debts  of  tbc 
teftatof>  and,  by  confcquence,  ivith  the 
new  mortgages  miade  by  B^  the  money 
having  been  raifed  by  him  -for  payment  of 
the  debts  of  the  tcftaton 

The  groonds  upon  which  the  decifion  in 
the  two  foregoing  cafes  \%  founded,  feem  to 
have  been,  that  l^e  lands  being  deviled  fcr 
payment  of  debts,  and  for  that  puij)oie  given 
to  the  executor,  he  took  them  as  executor, 
and  not  as  devHee  df  the  inheritance. 


But  it  Was  heldy  in  the  cafe  of  D^  v.  9^, 
fwi«!  41?'  which  was  a  dcvife  of  lands,  mor^ag^ed,  10 
Okd^^rAtk!*  frtiftces,  who  were  liktxmfe  nominated  txecu- 
s^  iorSj  that  the  premifjfs,  ieiHg  marigaged  imfie 

by  the  teftator,  and  he  having  noibiug  but  an 
iiiutty  of  redemption,  *  that  could  be  only 
iquitable  (offetSj  aikl  cenlequently  mtjk  ^ 
amongft  ^11  the  creditors  equally, 

« 

And  at  prefcnt  the  bfetrcr  opinion  feems  to 

.  be,  that  although  lands  be  devifed  to  tniflefcs 

*  for  payment  of  debts,  *ii)ho  dre  likeu>tfe  confti- 

tuted  >;c^^«/^rj,  yet  they  Sivitf  be  cohf^cred 

as  equitable  ajfets.  Thus  where  a  devifc  i»as  ta 

Okeiey, '      '  trutfccs'for  payment  of 'debts,  'and  ihtjake 
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pa{otis.i9crt  made  executors^  the  court  iaidj 
tbat  the  aflcts  llioukl>  notwichftanding,  be 
iquUaUe  and  not  legal ;  fbr^  diough  there 
were  cafes  in  VernnH^s  Reports^  in  which  it  was 
iieldj  that  whece  truftees  were  made  execu- 
tors, debts,  ihould  be  paid  in  a  courfe  of  ad* 
miniftration  (vid.  Girling  v.  Lee)  yet  the  mo-^  Vidi  Sopra* 
dem  ref(duims.  bad  been  otberwi/e. 

It  is  likewiie  faid  to  hare  been  ftttled  in  Herbert  if.    , 
the  time  of :/irr^i&/,Xord  Keeper^  in  a  caufe  ^  Freexn.  a7o« 
between  Hetbert  v.  Herbert ^  upon  confidera*  ^Ch^uzn^ 
tion  had  of  all  the  former  cafes,  that  where  ^  ^d.  cont. 
lands  are  derifed  for  payment  of  debts  and  wirtham, 
legacies,  die  debts  being  fuch  as  hare  no  scfupVaet  ' 
lien  upon  the  lands»  as  debts  by  fimple  con-  \^^'  ^^* 
ttad,  ^c.  the  debts  Ihould  have  no  pre-  ^^^^J^ 
ferencei  but  if  there  were  not  fufiicient  to  xcL!csk 
pay  all,  they  Ihould  be  paid  in  proportion^  *^^* 
(although  it .  was   otherwife  held  in  Lord 
Nottingham's  time,  who  ufed  always  to  fay 
that  a  man  ought  to  be  juft  befpre  he  wa^ 
bountifuL)    The  reafbn  feems  to  be^  becaixic  . 
the  mil  of  the  owner'  alpne^Jizkcs  the  land 
liable,  and  tbat  gives  no  preference  exprefsly 
or  impliedly  to  ooe  before  the  other* 

If  a  mortgage  be  made  of  lands,  and  after-  9^^"^' 
wards  more  money  is  raifed  by  fubfequent  x  Vern.  zoi. 
^Knorcgages  i    and  then  the  mortgagor,    by 
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df  cd  in  his  life-time  and  by  will,  convcyi 
and  fettles  all  his  lands  unto  tntfiees  for  pay- 
ment of  his  debts,  by  which  they  become 
equitable  affets,  the  fubfequcnt  mortgagees 
having  a  fectirity  for  Aeir  money  by  a  lien 
upon  the  eftate,  which  the  court  wBl  not 
take  from  them,  and,  in  prefervadon  of  their 
own  intereft,  a  right  to  redeem  fliall  be  firft 
fatisfied;  although  the  eftate  in  qucftion 
wa;8  in  the  firft  mortgagees,  and  the  fubfc- 
quent  mortgagees  had  only  an  equity. 

If  a  devife  be  of  the  equity  of  ^^ 
demption  of  a  trufi-efiate  by  the  rf/«  V^ 
trufty  fubjeft  io  the  payment  of  his  debts, 
notwithftanding  the  devi/ee  bt  beiratlaw^l^ 
the  equity  of  redemption  (hall  be  quicable 
aflecs, 

Tiunckct  V.         Thus  where  Pen/ofty  the  tcftator,  who  was 
a  Atk.  290.      the  cefitli  qu€  truft  of  a  real  eftate,  made  a 

mortgage  of  it  in  fee ;  and,  the  equity  of 
redemption  being  in  him,  hc>  by  his  willi 
gave  and  dcvifcd  to  his  dear  ion  and  to  to 
heirs  for  ever  the  mortgaged  premifes,  flib- 
je6t  ne  verthelefs  to  the  payment  of  his  debts, 
annuities,  and  legacies,  and  then  died  in- 
debted by  bond  and  fimple  contraft;  one 
queftion  was,  whether  an  equity  of  redemp- 
tion of  a  mortgage  in  fee  of  a  truft-cftaa 

ought 
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•ught  to  be  confidered  as  legal  or  equitable 
aflett?  Lord  Hardwithj  in  giving  judg- 
ment on  this  cafej  admitted  that,  if  a  mere 
truft^ate  defcended  upon  an  heir  at  iaw^  it 
would  be  confidered  as  legal  and  not  as 
equitable  aflets;  which  was  founded  upon 
the  third  clauie  of  the  (latute  againft  fraudu- 
lent devifes,  that  gave  a  fpecialty  creditor  his 
remedy  at  law  by  an  adion  of  debt  againft 
the  heir  of  the  obligors*  But'  his  Lordfhip 
laid,  that  the  ftatute  had  not  made  a  mort- 
gage in  fee  of  a  truft-eftate  fubjeft  to  the 
iame  thing;  that  if  the  plaintiff  was  under 
the  neceffity  of  coming  to  Chancery, for  re- 
lief the  court  would  aft  according  to  its 
known  rules  of  doing  equal  juftice  to  all 
creditors,  without  any  diftinftion  as  to  pri- 
ority. And  the  real  eftates  were  ordered  to 
be  fold,  and  that»  after  paying  off  the  mort- 
gages,  the  creditors  fliould  be  paid  what  was 
left  tart  pajfu. 

An  equity  of  redemption  has  never  been  *  AtLisa. 
held  to  be  liable  to  a  bond  creditor  in  the 
life  of  the  mortgagor. 

In  the  cafe  of  Pemnlle  v.  Jjujcomb^  at  the  Cited, 
Rolls,  tke4th  of  February  1728,  Sir  Jojeph  anuUd!* 
Jckyl  was  ftrongly  inclined  to  think  there 
could  be  no  pojej/io  fratris  of  an  equity  of  re- 

U  3.  demption. 
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dcmpdon.  Sed  quarei  for  in  aiding  the 
fame  cafe,  Mr.  Fazakerky  fa|d  he  hid  a  nord 
of  a  cafe  with  the  fazpe  names,  deter mioa) 
hf  Lord  Coviper  in  17  i6j  wherein  his  Lord- 
fhip  held  diredWy  t^e  contrary  \  aamdy^ 
that  there  might  be  a  poffeffio  fratris  of  ^ 
equity  of  redemption^  And  the  la^r  pinion 
ieems  p  me  to  be  the  mofb  rcaibnaUe  $  for 
there  m^y  be  ^fojp^o  fratris  pf  an  iijc,  and 
yetj  in  |awj  an  ufe  was  neither  ^ets  ia  the 
ea^pcutor  nor  in  the  heir>  as  an  equity  of 
redemption  is  \  befides,  tl)p  mQrtgsigee>  ber 
fore  foreclofur^^,  is^^  as  to  the  inheritance^  a 
trviftee  i^r  the  mprtg^gpr^  and  a  truft- 
eftate^  now^  is  s{qalogpi)s  to  an  yip  at  com? 
.mon  la^ie. 

In  general^  no  perfbn  will  be  allowed  tq 
come  into  equity  fpr  a  redenqpdoQ^  bqt  h^ 
tha(  is  e|ititle4  to  the  legal  eftatp. 

Thus,  where  the  plajntiff,  claiming  under 
the  heir  general,  came  to  redeem  a  mQrt« 
gage,  and  the  defend^t,  by  anfwer,  iii 
forth  a  deed  of  ^ntail^  entiding  another  per* 
fbn  to  the  equity  qf  redemption  j  the  plain- 
tiff  prayed  he  niight  redeem  at  his  peril, 
but  dip  Lord  I^eeper  would  not  permit  him 
to  do  it,  unlefs  he  could  make  Qiit  that  the 
cftatc-tail  was  (Rocked. 


(      2ft5      ) 

« 

^  But  if  third  peribns  be  mteinefted  in  th; 
equity  of  redemption^  and  he  or  they  who 
ai  e  at  law  entitled  to  die  eilate^  refufe  ta  re- 
dtexn,  or  a£k  collu(ive!y>  any  perfoci,  in- 
cerefted  wiU  be  permitted  to  redeem* 

Thus,  where  one  mortg^cd  his  kafehold  franWyn  V* 

eftatCj  and  afterwards  became  a  bankrupt^  Barnard. 
a  conunilTion  i0ued>  and  a  meeting  was  ^^^  ^ 
had  by  die  creditors  to  conlider  whether  the 
affignees  ihoiild  bring  a  bill  to  redeeiQ. 
The  majority  of  the  creditors  were  of  opi- 
nion, that  it  was  not  avifable  fo  to  do.  In 
confequence  of  this  opinion  the  affignees 
could  not  do  it,  by  an  exprefs  daufe  in 
the  ftatuce  of  the  5th  G^o.  2,  relating  to 
bankrupts*  The  reft  of  the  creditors 
thought  it  was  advifable  to  file  a  bill  for 
redemption,  and  thereupon  brought  a  biU 
in  their  own  names  againfi;  the  mortgagee 
and  the  affignees,  praying  to  be  let  in  to 
the  redemption  of  the  leafe.  The  affignees^ 
by  their  anfwer,  took  p^rt  with  the  plain- 
tifis.  Qhe  queilion  was,  whether  the  cre^ 
ditors  of  a  bankrupt  had  a  right,  in  this 
cafe,  to  bring  their  bill  againft  the  mort- 
gagee to  compel  him  to  redeem,  making 
the  affignees  of  the  bankrupt  defendants  ? 
Mr.  Juftice  Parker,  who  fat  for  the  Chan- 
cellor, was  of  opinion  they  had*     He  faid 
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it  was  very  true  that,  in  general,  no 
perlbn  fliould  come  into  equity  to  redeem, 
but  who  was  entided  to  the  legal  eftate  o^ 
the  mortgagor.  So,  if  an  executor  were 
willing  to  get  in  the  debts  of  the  tefiator, 
there  was  no  foundation  for  a  creditor  to 
bring  his  bill  for  that  purpofe*  That  in 
general,  where  there  were  proper  pcrfons 
to  get  in  the  eftate  of  another^  a  court  of 
equity  would  not  fuffer  either  the  crcditcrs 
of  the  teftator  or  the  creditors  of  a  baok* 
rupt  to  bring  a  bill  in  equity  in  order  to 
get  in  that  eftate.  But  that,  if  an  executor 
or  aflignees  under  a  commiffion  colluded 
with  a ,  debtor,  there  was  no  doubt  but  a 
creditor  might  bring  his  biU  in  order  to 
take  care  of  the  eftate,  and  charge  the  af* 
fignees  -or  executors  widi  fuch  coUufion. 
That,  in  this  cafe,  there  was  a  meedng  of 
the  creditors  of  the  bankrupt  to  confider, 
whether  it  was  proper  that  the  affignees 
fhould  bring  a  bill  in  order  to  be  let  in  to  a 
redemption  of  his  eftate  s  and  the  majority 
of  the  creditors  were  of  opinion  that  it  was 
not.  That  the  aflignees  thereupon  could 
not  bring  this  bill,  that  was>  for  the  be** 
ncfit  of  the  bankrupt's  eftate.  *  That  any 
creditor  therefore  had  a  right  to  bring  fuch 
bill  under  peril  of  cofts. 

And 
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And  a  court  of  equity  will  affift  all  per-, 
fons  claiming  an  equity  of  redemption,  unlels 
their  tide  is  direAIy  agamll  confcience. 

.  Therefore,    where  j1  married  a  young  Paddngtonv. 
heircfs,  and  by  indireft  means  procured  her  p^icban-aisj. 
to  levy  a  fine  of  her  inheritance  when  fhe  was 
under  age^  and  -^s   father  was  one  of  the, 
commiflioners  who  took  the  fine,  and  the 
ufes  of  the  fine  were  declared  to  be  to  her 
and  her  hulband,  and  the  heirs  of  their  two « ' 
bodies,  remainder  to  the  heirs  of  the  fur- 
vivor.    The  wife  died  in  her  minority  with- 
out iflue,  and  her  hufband  furvived  her,  and 
made  a  mortgage  of  the  eftate,   and  die4 
without  iflue,  and  the  eftate  defcended  to  his 
heirs :  But  the  heir  at  law  to  the  heirefs, 
who  had  levied  the  fine,  had  purchafed  in 
the  mortgage,  and  got  into  pofiellion  and 
levied  a  fine,  and  five  years  pafled,  and  the 
deed  declaring  the  ufes  of  the  firft  fine  was 
lofl.    Then  the  heir  of  ^,  who  was  entitled 
under  the  firft  fine  and  deed,  filed  a  bill  to 
have  a  difcovery  of  the  deed,  and  a  redemp- 
tion of  the  mortgage.    The  heir  at  law  of 
die  heireis  pleaded  the  ill  pra6Hces  in  obtain* 
Ing  the  fine,  and  alfo  his  own  fine  and  non- 
claim,  and  that  there  was  no  fuch  deed  as  the  Taiidity  of 
that  of  which  the  difcovery  was  fought,  or  i^icS"  wMIc 
if  there  was,  it  was  obtained  by  fraud*    And  jJJ^J^^^j^^ 

•  one  Buirtgage* 


one  grouBd  o£  su'gument  ufed  againft  the 
heir  of  A  was,  that  the  Court  of  Chancery 
would  not  alfift  A*s  heir,  who  cisumed 
under  a  fine  fo  ill  obtained,  and  the  rather 
for  that  fuch  heir  was  a  volunteer  without 
any  agreement,  -previous  to  the  marriage  of 
the  heirefs,  to  fettle  her  eftatc.  Mt  per  curiam, 
the  defendant  inilfts  there  was  no  fuch  deed, 
or  if  there  was,  it  was  obtained  bypradice, 
and  alfo  on  a  fine  and  non-claim,  and  al/b 
that  yfs  father  could  not  have  been  affifted 
here,  and  the  plaintiffs  claim  under  him. 
All  titles  at  law  that  are  not  dirfSHy  agoing 
conjcience.^  Jhall  be  affijiedhere  to  a  redempticn, 
and  if  there  were  only  a  blemifli  in  the  tide, 
fo  Ihould  the  heir  of  A-,  but  the  fine  and 
non-claim  cannot  be  got  over.  The  plea  i« 
goodi  difmifs  the  bill. 

But,  although  the  power  of  redcn^on 
be  an  ancient  right,  which  the  mortga^r 
and  all  claiming  under  him,  whether  by 
voluntary  conveyance  or  otherwife,  are  en- 
titled  unto,  yet,  being  a  right  originating 
in,  and,   in  fact,    created   by,    a  court  of 

^  Vent,  3J0.    ^9^^^y>   ^^  ^^    made    fubfervient    to    their 

rules. 


/ 

* 


And  it  is  faid  (o  be  a  maxim,  that  nom; 
can  come  to  redeem  a  mortgage,  when  the 

mortgage^ 


inorCgagee  cannot  compel  the  payment-  of 

the  mortgage  money ;  for  the  remedy  ought 

to  be  reciprocal.    Thus  one  ground  upoa 

i^hich  the  court  doubted  whether  it  Ihould  ^^P^    ^ 

decree  ai  redemption  in  ^e  cafe  of  Copk/ton 

and  Boxvile  befiMre-mentioned,   was  becaule 

H^  R  had  no  remedy  to  recover  his  money. 

And  the  mortgagor^  or  thofe  claiming 
throilgh  himy  on  application  to  the  court> 
will  have  redempdon  decreed  lo  them  abr 
iblutely,  or  under  certain  conditions,  accord* 
ing  to  the  nature  and  juftice  of  their  cafe* 

The  courts  in  the  exercife  of  this  jurif- 
didion,  views  mor^ages  after  forfeiture 
in  two  difierent  lights,  according  to  the 
intereft  of  the  party  from  whom  the  appli- 
cation comes.  If  the  mortgagor  leeks  for 
iredemption,  he  muft  do  equity  co  the  mort^ 
gagce,  or  the  court  will  confider  the  eftate 
fts  abfolute  in  the  mortgagee.  On  the 
pthcr  hand,  if  the  mortgagee  files  his  bill 
to  fqreclofe,  the  court  will  enter  into  the 
eflenti^l  nature  of  the  contra6t,  and,  con- 
fidcring  the  tranfaftion  merely  as  a  loan, 
oblige  him  to  fubmit  to  be  redeemed  on  the 
condition  originally  ftipulated ;  the  pay- 
ment of  the  principal  adyanccd  with  legal 

fntercft, 

^ftcady 
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A  fteady  attention  to  this  mode  of  con- 
ftnidion  will  explain  the  principles  of  all 
the  cafes  on  diis  head. 
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'  ThuSy  where  the  defendant^  being  a 
mor^agec  of  the  premifcs,  afterwards  par- 
chafed  the  fanne  for  valuable  amfideraliw  % 
and  the  plaintiff^  having  the  title  of  re- 
demption^  would^  before  he  redeemed^  hate 
bad  the  validity  of  the  nnortgage  tried  at 
law;  the  courts  on  reading  precedents  on 
the  plaintiff's  part^  was  of  opinion,  that 
the  defendant  being  a  purchafer  for  a  va« 
luable  confideration^  the  plaintiff  oug^t  to 
declare  whether  he  would  redeem  the  mort- 
gaged premifes  or  not^  before  he  endea- 
voured to  avoid  the  title;  it  being  againft 
the  rule  of  juftice  for  the  plaintiff  to  have 
the  equity  of  redemption  from  the  deiead- 
ant  after  he  had  endeavoured  fo  to  do; 
and  that)  if  he  would  redeem^  he  ought  to 
pay-  the  defendant  all  his  principal  monejr 
due  thereon  with  damages  and  coils. ;  ^bicb 
he  refufing  to  do^  the  court  difmi&d 
the  bill. 


Kamfden  Vm 
Langky, 


And)  where  the  mortgagor^  being  an 
infant)  by  his  guardian  had  endeavoured 
to  defeat  the  mortgagee  and  overthrow  his 
title,    and    the    mortgagee    prevailed^  the 

latter. 


f    3«l    I 

latter^  on  application  to  redeem^  having 
iWorn  he  had  paid  a  confiderable  futfx  more 
than  his  colts  as  taxed,  was,  on  the  account, 
allowed  all  he  had  expended ;  and  the  mort- 
gagee having  (under  an  apprehenfion  that 
his  mortgage  would  have  been  defeated  at 
law)  got  adminiftration  in  the  Spiritual  Court 
as  principal  creditor,  was  allowed  the  cofts 
expended  there  alio. 

So,  although  the  mortgagee  cannot  com*-  Bonham  v. 
pel. the  mortgagor  to  redeem   before  the  JvSmTj^. 
^xnt  agreed  upon,  vuieUM,   the    day  ap- 
{x>inted  for  repayment  of  the  money;  yet, 
if  a  hard  bargain  be    made   againft  the 
mor^;agpr,  he  will  be  admitted  to  redeem 
belbre  that  time*    Thus  where  the  plaintilF,  Talbot  v. 
being  feiied  in  poflelBon  of  lands  worth  xVern.iS> 
15/.  fer  ofttuim^  and  of  other  lands  in  re-  ^^^*  ^^^* 
verfion  fub|e&  to  incumbrances,  in  1657, 
in  confideradoa  of    320  L    demifed   thoie 
lands  by  deed  and  fine  to  the  defendant  for 
99  years  at  5  /•  per  annum  rent,  upon  con- 
dition, that  if  the  plaintiff,   or  his  heirs, 
Ihould  pay  the   defendant   380/.   in  1688, 
then  the  conufees  of  the  fine  ihould  Hand 
ieiied   to  the  ufe  of  the  plaintiff  and  his 
heirs;  and  the  plaintiff  covenanted  for  the 
defendant's  enjoyment  accordingly*    Within 

sifcvf 


A  feW^ears  after  this  cdnveyfuiCt  tnsAe,  two 
old  lives^  t)n  which  the  reverfionaiy  ioiendft 
depended,  happening  to  dropj   the  efian 
became  45/.   f<r  annum;   and>    in    16S2, 
the  pkdntiff  brought  his  bill  to  be-admitftd 
to  redeem  the  premifes^   and    to  hare  an 
account  of  profies  ^fiom  the  date  of  die 
deed,  aHedging  tbat>  though  the  deed  was 
in  that  form,  yet  it  was  agreed  between 
him  and  the  defendant  that  it  fhould  be  a 
mortgage,  ^nd   redeemable  at   aiqr  time 
upon  payment  of  320/.  and  iotereft.    And 
although  diere  was  no  proof  of  any  other 
agreement  than  the  deed,  and  there  was  t 
bond  to  perform  the  covenants  of  die  deed; 
and '  it  appeared  that  the  eftate  coqMed 
chiefly  in  old  buildings   and  a  mil],   and 
that  the  defendant  had  lakl  out  ^above  100/. 
in  repairs ;    yet,    in  regard  the  plaindfs 
mother  died  within   three  years  after  die 
deed,  whereby  the  revenue  exceeded  the 
intereft  of  the  money,   the  Lord  Keeper, 
notwithftanding  there  -was  a  contingency  at 
the  time  of  the  deed,  thought  diis  an  un« 
Tcafonable  bargain,  and  decreed  .van  account 

r 

of  the  profits  at  origine,  with  redemption  on 
payment  of  what  the  profits' fell  Ihtort  of  die 
320/.  and  intereft  I  and  his  Lordfhip  ap- 
pointed the  fame  to  be  paid  at  a  day  ctrt^fi, 

oot 


tiot  to  expc£i  till  f688^  according  to  the 
'Gondidbn  of  the  deed. 

The  Court  of  Chancery  will  not  allow  a  Datjnw 
pirrcbafer  to  oblige  a  mortgagee  in  poffef*  %  Atk.  a» 
fion  to  quit  the   ellate  tp  him>   unlefs  he 
yiiil  firft  pay  him  principal,  intereft,  and 
cofts. 


if  pofleflion  be  obtained  agsunft  a  mort**  L^niv 
gagee  by  fraud,  pending  a  fuit^  it  muft  be  vin.  Abr. 
rcftored  before  there  can  be  any  redcmp-  ^rycsuiL 

"^"'  »Eq.Ca.Abr* 

599*  PU  ao« 

Where  the  mortga^  firft  lent  money  popc^. 
to  the  mortgagor  upon  a  particular  tene-  Onflow, 
ment^  and  afterwards  advanced  him  a  far-  Margrave  i;^ 
ther  fum  on  another  eftate;  and  the  latter  ibid.^7! 
turned  out  more  valuable  than  the  money  J^^;,^*^' 
due,  but  the  firft  mortgage  was  fufficient  ^oabtedet 
in  point  of  value,  the  court  would  not  fuf-  string  i  Atk«  ] 
fcr  the  one  eftate  to  be  redeemed  "without  ^^*' 
the  other. 

So,  if  a  man  makes  two  ieveral  mort-  Margrave  v* 

gagts  of  diftind  lands  and  dien  dies,  and  aVera^o;. 

his  heir  emkavcurs  to  defeat  the  nx>rtgag60  ^^^^'  ^\ 

of  pnc  of  the  eftates,  by  fetting  up  an  en-  J7^"V,*^^' 

-tail,  and  afiierwards  applies  to  redeem ;  he  66.  * 

ihall  redeem  both  or  neither. 

3  But 


<    304    ) 

But  this  rule  holds  not  when  the   Ear 
claims  by  purchafc,   and   not  by  dcfccnt 
Ham^^*      Thus,  where  yf  and  5,  tenants  for  life,  re- 
ft Ch,  C^  15.  mainder  to  their  Ion  in  tail,  mortgaged  the 

lands  fo  fetded,  J  died,  and  afterwards 
the  mortgagee, '  finding  his  fecurity  bad, 
gave  a  third  perfbn  a  premium  to  procure 
the  fbn,  tenant  in  fail,  to  borrow  a  farther 
fum  on  mortgage,  and  then  took  an  ai[&gn« 
mcnt  from  the  laft:  n\ortgagec;  the  firft 
mortgagee,  on  application  to  redeem,  ii- 
fifted,  that  having  now  gained  a  good  dtle 
at  law  to  the  lands,  tenant  in  tail  (hould 
redeem  both  mortgages  or  neither :  but  the 
court  held  the  fon  to  be  a  ftranger  to  the 
father  as  to  the  eftate-tail,  and  decreed  a 
redemption  on  payment  of  the  laft  fum  bor* 
rowedj  with  cofts« 

ft 

ft  Atk.  446«         But  if  a  perfbn,  who  has  two  real  eitates^ 

mortgages  both  to  one  perfbn,  and  after- 
wards only  one  eftate  to  a  fecond  mortgagee, 
who  had  no  notice  of  the  firft,  a  court  of 
equity,-  in  order  to  relieve  the  fecond  mort- 
gagee, will  dire6b  the  firft  to  take  his  iatis* 
£i£kion  out  of  that  eftate  only,  which  is  not 
in  mortgage  to  the  fecond  mortgagee,  if 
that  is  fufBcient  to  fatisfy  the  firft  inortgage, 
in  order  to  make  room  for  the  fecond  more* 
gagee,  even  though  the  eftates  defccpd  to 

4,  twa 


C   W  ) 

MO  dtffimnt  peribns ;^  and  this ts  doeefipha 
)^  copftant  equity^  that  af  ft  creditor  has  twa 
^Mds^  he  Siall  take  iiis  fatis&Aioa  wn  of 
that  fUfldf  vpon  which  another  creditor  hiu 


A  mortgage  being  afllgnable,  a  purchafer  wmiams  •». 
ih*aU-HaW  «  againft  tbt  mortgagor  ^'bis  j^fm\i£. 
f^eirs'4&ttht  fum  due  oo  tbe  morcga^) * al*  *Salk.ix;f4^ 
cliough  he  kiHight  it  lor  iefs  than  M^as^dto^^ 
er/br  Jcfs  than  ttwas^wdrth;  for  heftatuii 
in  the  place  df  the  mxtgagee  who*  dfiigm'tfdi 
and  who  might  have  giVen  if  to  him  gratsA 
And  what  was  due  wiUr  be.  thd  mtz&rfi^i 
^owanoe,   not  what  was!  given)    ibr  chat 
might  be  more  than  4t  was  worth  as  well 
as  Icis  i  and  he  that  rpns  thr  Jiazard  if  a^idfi 
happens*  ought  to  have  the^  benefit  in  caA 
it  turns  to.  advantage...        •  r 

Thus,  where  J  mortgaged  hla  lands^to  ff,  Philip*  v. 
and  C,  a  ftranger,   bought  the  interefli  fo^  z  Vern.  336. 
Ids  than  was  due  on  the  mortage,  and*  the  ^iS,^' 
heir  of  the  mortgagor  brought  his  bill  to  3  Hep.  Ch. 
redeem,     the    queftbn     was,    whether    C  Ndfoo#  ji;* 
Ifaotiki  be  albwed   more  than  he  adnaliy 
paid?  And  the  Lord  Chancellor  faid.  that 
this  cafe  had   neither  point  nor  edge,   for 
there  was  no  colour  why,    when  the  heir 
came  to  redeem,   he  ikould  not  psy  the 

Yot.  I;  X  whole 


C    3^    > 

whdienibaef  due  or  the  tMfngtgtiht 
duc^  if  another  man  had  met]  with  t  gooA 
bargain^  there  wils.  no  equity  fer  the  heir 
of  the  mortgagor  to  deprt^w  htm  of  the  be* 
nefit  of  it>  and  take  the  advantage  diererf 
himlelf* 


< » 


%  VM*  3Si'       ^^'^  where  a  man  die&  in  debt  and  under 

476^**  ^'     fcveral  mcumbrances,  namely»  ju(%ment% 

s  £4*  c«*      ftatutesy  mcMT^agesi  icd  and  die  imr  at  Um 

I  Saik.  155/   buys  in  any  of  them  that  are  of  ibe  firft 

'  ^*  date  I  if  creditors^  who  have  the  httrr  icciK 

rities)  prefer -dieir  bill,  die  inannbranfies> 

botlight  in*  Ihall  not  ftand  in  dieir  way  for 

more  dian  the  heir  really  {udd  for  diem* 

For  a  creditor  has  equal  equity  with  a  pur* 

dia&r^  and  the  taking  away  the  gain  of  the 

latter  to  (upply  die  iofs  of  the  former^  is 

making  both  equal  $  and  dierefore  the  gain 

the  hdr  would  make>  if  the  whole  money 

due*  on  the  incumbrance  were  allowed  him. 

ihall  be  taken  from  htm  to  make  up  the  I0& 

of  the  other  incumbrancers  upon  the  eftatc. 

j^^fcf^i  So,  if  an  heir  at  law,   truflee>  executor^ 

^^         w  i^gtn^  compound  debts  or  mor^agest 

t  Salk.  155 '4.  and  buy  them  ia  forlcfs  than  is  the  due  upoa 

^^*      diem^    he  Hull  not  take  the  benefit  cf  it 

'*  ^  bimfelf,  but  the  creditors  and  legatees  ihafl 

hAvt  die  advantage  of  it  i  and,  for  want  of 

diem« 


>  - 


tdRibi;  ihrbeftBfic  fliaD^  to  thofc  emklodto 

And  where  a  tBongHf^  in  fee  died,  and  BMwjnv. 
me  mortgagee  bought  in  the  morq;agor  s  wm.  %su 
wife's  dower»  it  was  decreed,  that  the :  heir  "^^ 
of  the  nKMtgagor^  on  his  bringing  a  bill  to 
redoeoit  flio«3d  have  the  benefit  diereof^  on 
thb  pftnlBiple,  that  the  mortgagee  is  but  a 
tiuftee  €cr  the  mortgagor  after  his  money 
paid. 

ta  die  cafe  ofBifiop  and  Sbarfe,  one  as  a  Mkop  v; 
guardian  ta  an  infant^  t9ok  in  an  alligmnent  ^^^4/1. 
cf  a  mortgage;  and  the  Lord  Keeper,  it  is 
lajd>  was  of  opinion,  that  aa  to  the  profits 
leceived  out  of  the  mortgaged  laiids,  t|ie 
guardian  Ihould  be  taken  to  be  in  pQflellioii 
as  mortgagee^  and  not  as  guardian.     But 
die  reporter  puts  a  qiiarei  and  the  law  feema 
to  l^e  odierwife  i  fitr  where  a  guardian  com*-  Powell  v. 
pownded  debiSj  it  was  decreed^  it  fliould  be  wm.  Isi*  ^ 
for  the  benefit  4^  die  infant,  and  that  cafe  '^^^ 
turns  upon  the  fame  principle  as  that  by 
iriiich  die  cafe  of  Bififop  an4  SbgrpemyySi  be 
goyenied*. 

And  the  equity  feems  to  be  the  fame  if  a  wmiaiiia «. 
ftrangcr  purchafe,  as  againft  incumbrancers,  ^^^^4, 
creditors^  or  real  purchafers^ 

X  8  Thus» 


i 


^r^-  iTSutt,,  on  a  Mafler*s  fpecull  rtporti^t 

I  Vera. '464*   w}iom  the  account  in  queftion  W4$.  re6/]rc4; 

to  be  taken,  it  was  determined  by  the  court, 
that  an  heir  or  aiijr  oChiof  pcrfon  flwuld  okt, 
as  agatnft  a  real  pwcha$»r^  be  albvcd  mora: 
on  any  incumbrance  bought  iq  tkao  vhat 
he  paid  for  it,  without  regiUF^  to  what  nt 
aftiially  due  thereon* 

...»  .  •  ; 

Br^hrali^  ^'     '  '^  ^  '^^^  purchaft^ lev  an  incumbrance  on 
I  Vcrn.  335.    an  eftate  charged  with  portions  to  youagcr^ 

children,  he  ihall  be  allowed  no  more  than 
[  what  he  really  paid  for  it, 

i>  r  -  • 

Darcyv.  '  Buf  if  an  heir  or  truftee  buy  inineom- 

1  Vem.  49.      Brihces  to  prbteft  others  to  which  he  is  him- 

iJlf  entitled,  the  whole  money  due  fliaJl  be 

allowed  on   account,  although  it  was  pur- 

dhafed  for  lefs. 

,'  ..  "If  the  mortgagor  become  indebted  to  the 
mortgagee  on  other  account  as  weB  as  «pwi 
mortgage,  the  former  debts,  as  well  as  the 
latter,  muft  be  difcharged  before'  the  mort-»' 
gagor  will  be  decreed  tor  retfceiA;  for,  the 
condition  being  broken,  the  e&zte  of  A€ 
,  mortgagee  is  become:  abifolute  at  law  -,  and 
the  mortgagor,  b^ing  obliged  to  apply  to 
equity  to  help  him,  having  no  remedy  at 
law,  will  be  required  to  do  equity  to  tlie 
II  -  •  -  •      *  party 


^(  309  ) 

ymny  iffoatt  #hoin  iierftoks  to  bi  itlieml 
i»  equity. 

..     t 
Thw,  where  the  pkrintiff  made  a  mditJ.  ^^^^,'^* 

•  *  Manning, 

tNee  to  the  defendant,  and  anrwards*  dsi^  i  Vem.  344f 

3  Salk    84 

mortgagee  advanced  and  ]fcnt  more  money  p.  7.  * 
t&  the  plaitttifF  on    his  hand^  .  the  iwort-  Abr.^03. 
gagoTy  M  fcV  i^c^A?  rideath  was  not  permicced  p^*  34' 
fo  10  do  without  paj^ing  both  debts^  although 
'diere  was  no  fpecial  agreement  proved  that 
the  land  fliould  ftand  as  a  fecurity  for  die 
lK>ndckbt« 

And  if  the  mortgagor  become  indebted  to  Shuttieworth 
4he  mortgagee  upon  bond  alfc^  and  die^  and  T Verm  ^245. 
his  heir  come  to  redeem,  he  fhallnot  be.^  ^"  \^^^* 
mitted  to  redeem  without  paying  the  debt  Coleman  v, 
Mf  bond  \  and  the  reafbn  is>  becaufe  the  Reir,  ^'Wi»r  ijbif^ 
Jiftcr  the  redempdon,  will  be  in  by  defeent,  J^vi7.^  ^y,  \ 
zad^  ok  confequence,  the  eftate  aflets  in-  his  S^^*^* 
Jhaods   to  pay   bond   debts;    therefore,,  no  Atk.'6io«    , 

*       *  X  Vez    87* 

avoid  circuity^  the  heir  mud  pay  boch> .  be- 
fore he  will  be  {j^mitted  to  redeem. 

Thus^  wi4iere.  the  defendant's  grandfather  St.  Jofirt  v. 
(whofe  heir  and  executor  he  was)  becanie  x  ch.  Ci.  9^< 
bound    with    th(^   pliintifFs  father    (whoTe 
ketr    he.  was),  in    bonds  for  4000/.     the 
plaintifFs'  father  conveyed  eftates  by*  way  of 
]DDortgage  to  the  defendant's  grandfather  to 

X  3  counter- 


.  '     J- 


flYern.  177. 
fnc*  Ch« 


BIicHreO  «• 
Symct,  dtcd 
^U.  Rep. 


(    3W    ) 

<ioiif)iter*fedure  him»  ^d  afterwaidt  pce> 
vaikd  upon  him  to  become  bound,  wicb-liiiij 
Ibr  a  fitither  fum  of  2000/.  Thephkitifft 
bill  was  to  be  admitted  to  redeem  upon 
payment  of  what  the  defendant's  '^nui^r 
^er  had  paid  or  been  danunfied^bjrdi^ 
bonds  for  4000/.  and  what  remained  due 
thereon  i  the  queftion  wai>  whether  th^ 
plaindff  fliould  be  admitted  to  redeemr.widii> 
out  difchargtng  both  debts^  there  beiiig  no 
agreement  proved  that  die  mortgage  was  lb 
be  a  fecurity  agdnft  the  latter  bonds^l  .  Aftd 
k  was  decretil^  that  if-  the  phimiff  woidl 
redeem,  he  (hould  reimburfe  and  (ave  bam^ 
kfi  the  defendant  againft  t|ie  %qooU  ^  weH 
ttthe^DooA  *^ 


Sd,  if  the  mortgage  be  of  a  leafe  ler  yeni^ 
and  afterwards  more  money  be  lent  Oirlmikll^ 
iftheexecuitor  would  redeem,  he  mMft  piy 
bodi  \  for  the  equity  of  redemption  is  aflte 
in  his  hands.  '^ 


V  -\  ', 


And  where  a  woman,  being  a  fiofid  crnp- 
tor,  iharried  a  mortgage  and  died^  mcf  d^ 
hufband  took  out  adminiftration  to  his'wift^ 
he  was  allowed,  on  a  bill  brought  by  hiaste 
fbreclofe,  to  uck  the  boMl  mthe  mortgi^ 
agamft  the  heir  at  law. 


S# 


(    3"    ) 

8o^  nhere  F,  feifed  in  fee>  in0rtgagedMi<;(*Hce0f#r9. 
ftr  years,  and  P  died^  having  devifed.  his  Amb.  Rqi. 
ml  and  perfimal  eftajce  cp  his  day^ter  S^  and  ^'^' 
made  her  executrix.    S  aftenvards  lent  B 
500  /•  upon  bond  $ '  the  queftion  was^  whet|icc. 
S  could  tack  the  bond  debt  to  the  mortgage  I 
which  depended  upon  the  queftion^  whether  £ 
was  to  be  confidered  as  entided  to  the  bond 
and  mongage  in  dt6ferent  rights,  die  one  in 
Iter  own  right,  and  the  other  as  execMtrix  I 
And  it  was  held  by  Sir  Thomas  Sewsly  Maftqr 
of  die  Rolls,  upon  !the  authority  of  the  laft 
mendoned  cafe,   that  S  might  ^ck  theii^ 

1    «     .    ,  .  •      ♦  ',  t 

But  if  one  be  indebted  to  J  by  ^naortgagp  »  p-  wa^-  777» 
of  a  term  for  years^  and  alio  indebted  to  him 
b)P  bond ;  if  on  the  death  of  the  mortgagor,    ..  .,.,  ,,^  ^ 
thft  executor  afligns  over  the  equity  of  re* 
dc^mpdon  of  the .  mortgaged  term,  and  the 
*afilgnf»e  ,of  tjie  fxcicutor  brings  a  bill  to^rch     V    «     . 
deem,   be  (hall    only    pay   the  niorcgagie 
money. 

Vpon»the/a(ne  principle,  where^  on  a  bill  p!^**"  ?*^ 
by  the  hp}/:  fff.tl^e.q^ortgagor  to  redeem  a  ca.Abr.MM 
.n<«»^;Pf  FopyhoJd  laipds,  upon  payment  mI]\^ 
<?fff?Rfip4t?n4  iWSVft*  ^^  defendant  infift- 
ed  to  have  a  judgment,,  ii^hjch  ;had  been 
^Signed  to  him,  firft  fatisfied  before  he  (hould 

X  4  •    redeem. 


Tbitom,  luOti.  HarecMTt^  Ch%n.  (did,  Cggf- 
bcU  lands  are  not  tiabl^  to  an  execution  wfon  ^ 
judgment ;  ergo^  the  judgment,  fhall  cot  be 
tacked  to  the  mortgage  in  thh  €a(e>  but  d)e. 
mortgagor  fhall  redeem  upon  paymeot  of  th^ 
principal,  &c«  without  fatisfyiog  tbe  ju%^ 
ment. 


Prec.  Ch. 
511.  3,  4  W, 
jfnd  M.  c.  13, 
ChalUs  t/. 
Gafborn, . 
I  Eq.  Ca. 
Abr-  3aj.  9. 


And  fincQ  the  llatute  agamft  fi'tudulcnt 
devifrs,  the  dei^ifee  of  the  equity  of  redemp* 
tion  cannot  redeem  without  payment  of  th^ 
debt  upon  bond,  and  upoa  mortage  \  be-r^ 
csuie  the  ilatyte  it)ake&  fuch  devife  yfiA 
againft  creditors,  and  then  the  devifee  ftapdt 
in  the  fame  place  as  the  heir  would  have 
ftood  if  no  devlfe  had  been  inade ;  but,  be* 
fore  that  ftatutc,  iiuch  devifee  woidd  not  bavt> 
been  liable  to  a:  bond  creditor.  * 


'  The  defendant  need  not  be  originaUy  bodi 
mortgagee  and  bond  creditor ;  for,  if  he 
lends  the  money  on  the  bond>  andhach  the 
mortgage  by  afllgnmcnt,  there  is  the  fame 
equity  for  him  againft  the  mortgagor  or  bts 
heirs  to  have  Both  debts  paid. 


HalliToy  v. 
Kirtland, 
a  Ch.  Rep. 
361. 


Thus,  where  A  mortgaged  lands  to  5  for 
60/.  and  was  alfo  indebted  to  C  50/.  00 
bond,  and  B  afligned  his  mortgage  to  C, 
the  court  determined  that,  a&  thecftatc  veft- 

5  cd 


(  vz  ) 

md  was  a  shaUfi  lea/e  liable  to  debts,  and  C 
bad  an  dflignnieQt  of  iV,  and  the  bond  debt 
yras  juft>.  ji,  tbc  plainciffii  ought  not  to  be 
lee  into  redemption  of  the  niortgage^  h^^K 
upon  payment  of  both  debts  j  and  it  was  de« 
freed  accordiagly. 

And,  I  0iould  apprehend,  the  aflignec  of 
the  mor^g^  iAd.  freehold  eft  ate  would  be  en^ 
lilkd  to  (he  fame  equity. 

If  the  nooneydue  on  the  bond  be  lent  firft,  • 
and    the    OH^rtgage   made    afterwards,    yet  . 
there  b  the  fame  equity  for  the  mortgagee 
to  have  both  fums  p..id  him^   Thus,  where  A  KJ^."'.''' 
borrowed  of  B   7co  L  on  bond,  and  after-  *  ^^^  ^^ 
wards  mortgaged   lands  to  B  for   iqooL 
lent)  and  then  died,    the  plaintiff,  the  heir 
of  jf^  prayed  a  redemption ;  and  the  defen- 
dant inGfted  that  the  300/.  was  agreed  to 
be  fecured  alio  by  the  mortgage :  and  the 
plainrifF  iKas  decreed   to  pay  the  defendant 
both,  debts, 

w 

This  appears  to  be  one  of  thofe  inflances  Pwn  ^. 
in  which  the  equity  will  carry  the  debt  beyond  a  F.q.  xja. 
the  penalty  of  the  bond,,  if  the  principal  and  pi.  4.^"' 
inte reft  exceed  it;  for,  in  this  cafe,  the  ob-  3  Atk.  518. 
ligee  is  the  defendant,  and  the  plaintiff  ap- 
plies   for    redemption;     therefore    if    the 

principal  ^ 


*  •  *  •  » 


liXi 


(  v%  ) 

fixmpi^Mi  lmax&  exceed  dir|MM]iy^^tiie 
pbintiffj  dn^ut^  ought  oo  pay  it^  :£)r  Jk 
Jtoa^^for  eq[uicy>  and  it  is  a  nundm^ilui 


\  \ 


9mtt  V,         ]2yt^  if  the  mortgagee  or  afligiiee>  ta  whom 
jprec.  'ch.       ftione]^  is4ue  on  boiKl»  ^tcfiuiitoaiiee  % €Aiid 

upon  a  third  perfbn,  by  cMkcdinenc  thereof 
.  hcihaU'be  ledeemtd  -upon  t>tynMit  of  tive 
principal  money ^nly^:Therefi^  wharotiie 
{daindff^  ^evifec  of  an  eftateyfubjeft  c»  t 
mortgage -tetm-  /ot^Mioo^-^ariti  -fct  the^kiL 
tereft  run  in  arrear,  and  gave  feveralboiidi-fer 
fecuring  it,  and  then  died ;  his  (on  and  heir 
b^ing  aboiit  toimarryi  Jth^  mttsodtd  "wrtfe's 
&ther  applied  to  the.  inartgaget  to  eii^[«iife 
what^titedueondieiMrt^age^  iprfM^  being 
defired  not  to  difco?er  die  k»i^;^  iaid^  chlfc 
there  was  only  500^  doe; -and-  tiiac  ^<in- 
cereft  wiis  paid;  an4  that,  upon  payliilfhr^f 
the  500^/.  he  wouki  deliver  ^p-tht' mort- 
gage.   Tlie  jcourt  hcid^'  on  apfjfie^ion  >o 
redeen),  .that'th4'mort^gagte»    by  coitecal- 
ing  the  bondsj    had  difcharged  the  lands 
from .  beihg  liable*  :co  *<  tnotCi-tban;  ^hat^  was 
theti'^pretended  to  be\iponrtherti>^Bnd*  de- 
creed a :  redemption^  upon  payment  <£  the 
500  A   with  smereft  from  that-  dmCj  *Aad 
without  cofts.  '  * 


And 


(    StS    ) 

And  s£-pirt  of  an  otipMl  mortgage  .b»  ^^^  - 
paid  offt  and  Aen  a  farther; Aim  be  b€tt>  infra. 
rowed  bjr  the  fiune  parties  on  a  defe£live 
ttk,  die  laft  fum  muft  be  paid  o4f  on  ts^ 
deniption  as  well  as  the  firft* 

'. .  i^tb  dio«g^  the  iiiQr^;agee»  when  defend* 

ai|t»^  ihaU  haye  this  equity  againft  the  SR«rf* 

f  4f  ^;  yet,  if  the  latter  mortgage  his  equity  s  Salk.  t4*  ;• 

^T  ademption  U  4Miber,  the  fecond  moro- 

gagee  ibaU  not  be  afieded  thereby ;  for  the 

bond  is  but  a  perfooal  charge  upon  the  rnort^ 

fi^^sor^ 

5o,  in  refpefk  of  the  heir,  if  there  be  fc-  Jf^^- 
^raral^  iMtmtraMces  upon  an  eftate,  and  the  >  Atk.  5%. 
fNTior  inoimbrancer  claims  a  bond  likewife^  JsaUc.  940.* 
i^  »ii  ij^  poftponed  to  all  real  incumbrances!  TJ^^tSri 


whether  by  iport^kge»  judgment,  or  ftatute  s  p^/^' 
imr  die  boiid  i^  ly)  jcharge  on  the  eftate,  and  coibeu,  3 
Ke  hath  no|  the  iame  equity  againft  a  puifne  3  saikf  lu. ;« 
ilKpuoibriMicer,  as  againft  an  heir  at  law,  who 
is  liidble  to  the  bond  in  refpefi  of  aflct£u 

y pon  die  Smc  i>riwjpfcj  if  die  perfon,  J^grj^^y^ 
;sbi9^i9g  t^e  equity  of  r^dejniption,  is  a  pur-  ch.89.  Archer 
chafer  fof  f  yaluabljc  cqnfideration,  the  mort-  Sningc?  1*07. 
gage  may  be  redeemed  by  him.  without  dif-  jJJb^nicr 
charging  the  bond;  becaufe  die^landSi  in  cited  in  the  lail 
she  hands  of  the  a%nce^  can  be  charged  ca.  Abr.  325. 

with  '°-^V«.S7- 


Coicmart  V.  with  notfimg  btst  what  is  an  4m{tiftdiitt  lien 
ch.  5ii/     '  theicofl,  .wivich  ih€  bond  is  flou  - 

Vid.  Trough-    ^ 
ton  <v. 

TyltT*  ^^  ^'^  a.bdnd  be  difcharged  da  rt* 
Anon,  a  Vcz.  demption  of  a  prbr  mortgage,  againft  trti 
***•.  ditors  under  a  deed  of  truft  of  the  cquitjr 

of  redemption  ^  for  it  }§  Mly  4  charge  opoo 

the  affets.     - 

Hcarns «  Therefore,  whcrethe  queftion  ^K«s,  i^ether 

650.  a  mortgagee,  whahadlent  a  farther  Aim  tmr4 

^vards  upbA*  a  bond,  (hooid^be  aliowed  to  tadi 
it  to  his  mortgage,  in  preference  to  the  other 
creditors  of  the  mortgagor  under  a  truft  for 
payment  of  ckbts  c)rca«ed  by  the  will  of  the 
mortgagor,  it  was  deckled  that  the  fnortgagtt 
ihould  not  tack  the  bond  to  the  morigagei 
for  there  beirvg  a  devife  for  the  payment  of 
debts,  the  defcent  was  confequently  brokr; 
therefore  the  mortgagee  eould  have  no  pri* 
ority  with  regard  to  his  bond,  but,  vis  to  that, 
muftcomein,  fra  rata,  with  the  reftoftht 
creditors  under  the  truft. 

Haw"^^^'  And  ii  mortgagee  cannot  rack  abwulta 
3  Brow.  Rep.  his  mortgage,   even  againft  other  fpeeiahy 

creditors.  This  point  wa€  fo  determined  on 
reference  to  the  principle  upon  which  the 
rule,  in  refpeft  of  tacking  a  bond  debt  to  a 
mortgage, .  is  founded^  and  which  ferniAc* 

aa 


U  ^7.  X 

Ap  obvious  folutipaof  all  the  cafeswhiqh  we 
l^vc-  dated  as  cscccptaons  ^  the  rule.  For 
thp  only  rcafoo  why  the  mortgagee  can  taclj, 
his  bond  to  his  mortgage^  is  to  preveju  i 
circuity  of  foics  i  .it  h  folely  matter  of  arrange-^ 
ment  for  that  purpofe;  for  the  ri^ht  has  no 
foundation  in  natural  juftice.     A  creditor'^  ' 

Ixaviii^  another  fpecific  fecur ity,  cannot  giv? 
lym  in  jullice  any  priority.  It  is  oot  done  ia 
jtny  cafe  byjc  that  pt  the  heir,  s^d  jncjely  tp 
prevent  circuity. 

,  A  pgrchafed  of  B  the  lands  in  queftion,  Bond  w* 

and     re-naortgaged     them      for    fecuring  ^sT. '  *       ^ 

part  of  tw  purchafe  money,  and  for  other 

part  thereof  gave  a  note  payable  on  de« 

mand,  on  which  200/,  remained  unfatisfied^ 

and  A  dcvifed  his  lands  to  he  fold  for  pay-> 

ment  of  his  debts,   and  died,   not  leaving . 

fufficient  alfecs;  the  queftion  was,  whether 

this  100  L  remaining  due  on  the  note,  being 

lor  part  of  the  confidcration  raoney^  fliould 

have  a  preference  to  other  debts,   and  be 

looked  on  in  equity  as  a  charge  upon  the 

landj  and  the  rather,  for  that  jB,  as  mortgagee^ 

had  the  real  cftace  in  him.     And  it  was  held 

that  B  could  have  no  preference,  but  muft 

jicccpt  iati&fa£bion  in  proportion  only  with 

*tbe  odier  creditors. 

Mortgages 


c  3«  i 

*  Ktortgftges  ire  held  not  Co  be  wioiin  it 
words  of  the  ftatiite  of  lifnitack^ns ;  and  no 
poCtdve  time  hadi  as  yet  been  fixSed  upon; 
#bich  (hall  be  an  abfoluie  bar  to  rixiemp^oQ; 
becaufe  courts  of  equity  haye  confidered  tfiat 
a  mortgagee  cannot  be  injured  if  he  recd?es 
his  prindpalt  intereft,  and  cofts;  thoiigli  i 
mortgagor  may,  if  hi  be  obliged  to  part  wish 
his  eftate  fi>r  leis  than  its  value.  But  die 
making  up  of  accounts^  after  long  periods 
of  time^  being  very  difficult;  and  attended 
with  great  hardlhip  on  the  mor^agecy  it 

Kiiowlei  V.  jxath  been  thought  reafonable  to  eftablifli  on 
I  £q.  Ca.  an  equity,  in  analogy  to  this  ftatute^  a  period^ 
orfc  i!^'  ^'  ^  which,  prima  facie,  the  right  of  redemp^ 
Ou^Ch^'xa  ^^^^  ^^  ^  prefumcd  to  be  deierted  by  the 
Ibid,  s^'  mortgagor,  unleis  he  be  capable  of  pro-- 
Tracey;note.  ducing  circUmftanccs  to  account  for  his 
Bekh  i.  *  ncgledt,  fuch  as  by  imprifonment,  inSoicy, 
j^^y>  coverture,  or  by  having  been  beyond  ifev 
Saunders  «•  iand  not  by.  having  abfconded,  which  is.  an 
Ch.  1S4.  ^*  avoidmg  or  retarding  of  jufticc.  And,  m 
»o^cr?i5d.  prcfcrve  an  uniformity  between  the  proceed^ 
do6,  et  s  Atk.  jftgs  in  courts  of  law  and  equity,   twenty 

years  after  forfeiture  and  pofieffiod  taken  by 
,  the  mortgagee,  no  intercft  having  been  paid 
in  the  mean  time,  hath  been  fixed  upon  $i 
the  period,  beyoM|which  a  right  of  r^en^* 
tion  fhall  not  be  favoured*       .    *    ^ .  - 

*  .    ^  -  •  .  .   .  '  •    .1 

And 


•  And  ft  defeodantf  <ln  a  biU  £9*  mi/cdB^Mi  Aggas  0; 
naajr  avail  himfelf  of  this  ei)ut^  bf  pkadifigi' Atk.^^.^ 
t{ie  ftatotc  of  limltacioflif.  This  j^invwA' 
to  fettled  by  Ijcxd  Hm^dwicke^t&tv  %xi  irfTcT^r 
ttgadoQ  of  the  authorities  on.  the  iiabjeift  idri^ 
cafe  of  Afg^'  aod  -Pickcttili  and  ^  pk^ 
allowed. 

And  as  the  courts  do»  frima  facie^  con*:  Ph*  Lord 
fidcr  •  the  redemption  as  barred  after  tweitty  in  Belch  v. 
yiearsy  where  there  is  no  .di£U>i&y  in  the  2S^*^^  ^^^1, . 
mortgagor,  in  imitadon  of  the  firlt  ci^nfe  of-  ^^^ 
die  ftatute  of  limitations ;  fbj  after  the  difa^  mat.  '    ^  ' 
hi&tf  b  removed^  the  tiim  fixed  for  profe-  ^.  Bx^Tr.  ' 
cudng  in  the  provifoj  which  is  ton  years, 
•i^ht  likewifej  it  feems,  to  be  obferved. 

Thus,  atarehearingbe£>rethe  Lord  Keeper,  White  or* 
IdCfied  by  two  jufticcs,  concerning  the  re-  f  vSt,  340; 
dempdon  of   a  mortgage  that  had   been  '  ^^  ^'' 
made  above  forty  years,  the  court  dedar*  ^ 

ad,  the  mortgagors  fhould  not  be  relieved 
lifter  twenty  years,  for,  though  diefe  mat** 
ters  in  equity  were  to  be  governed  by  the 
eoarfe  of  the  eourt,  yet,  as  in  the  ftatute  of 
the  21  James 9  cap.  16,  the  le^UIature  had 
adjudged  it  leafbnable  to  limit  the  time  of 
entry  to  that  period,  ^nMk  there  were  fuch 
particular  circumftances  as  loight  vary  the 
^dinaiy  cafe,  which  were  therein  provided 
-     *  4  (or. 


C     3^9      ) 

far,  it  was  bed  to  iquarc  the  rules  of  t«|tfty 
as  near  the  rules  of  reaiba  and  Jaw  a^  mig^ 
be. 


ih. 


Iftam  *^.  Cole,      And  the  court  refufed  to  redeem  afof 

lRcp«Cb*uS.     ...  Ill-  1 

thirty-three  years,  although,  it  was  proved 
by  one  witnefs  that,  about  twenty-four  yurs, 
before  the  then  application  to  redeem^  the 
mortgagee  had  told  him  he  was  fully  fadf- 
fied>  and  paid  all  his  demands  upon  the 
mortgagor. 

But  the  reporter  lays,  that  die  court  pio« 
'   pofedy  in  refpeffc  of  the  badges  of  equity  v^ 
this  caufe  in  favour  of  the  plainclflr}  to  do 
fomcthing  for  the   plainnff  which  the  de- 
fendant confented  to. 

Chapman^.         jjj  ^^^  ^afc  of  Chapman  V:  Soyer.  "  That 

BoytT,  I  Rep.  -'^  -^     ' 

Oh!  207.    .      the  mortgage  had  not  been  redeemed  after 
°  ^^'       twenty  years  forfeiture,  and  that  the  cftatc 
had  defcended  to  an  heir  who  had   fold  the 
fame/'  was,  on  pleading,  held  good. 

Ca.tcmp.  But,  if  there  be  fraud  in  the  tranfaftion,  as 

et^iw!  Baker    2*  a  mortgage  be  made  by  an  abfolute  deed 
!!''  ^''^^f  ^-     without  a  dcfcazancc,  no  length  of  time  will 

Vex.  1 00-  '  o 

be  a  bar. 

% 

Thus 


(    3^t     > 

Thus,  where  Ay  for  a  fmall  fufn  6f  mo-  £Sc!?S?' 
ntfy  mortgaged  lands  to  B^  and,  to  de-  Cfau9,  lo. 
ccive  the  tnorcgagor,  it  was  exprefled  that 
the  redemption  fhould  be  niade  with  A*% 
own  tfioney  and  in  bis  Hfe^time ;  A^s  necefiities 
drove  him  abroad^  where  he  died ;  B  after- 
wards deviled  the  money,  if  the  mortgage 
fiould  he  redeemed.  On  a  bill  exhibited 
to  redeem,  length  of  time  was  objeded,  41 
yeitrs  having  elapfed  s  but  the  court  decreed 
a  redemption^  faying,  that  there  was  fraud 
in  the  original  agreement,  for  the  words,  to 
he  paid  with  bis  own  money y  were  thrown  in 
to  make  A  imagine  ii  could  not  be  done 
otherwife. 

So,  alfo,  if  there  be  any  legal  impedi* 
mei)t  afieOing  the  pbrfon  having  a  right  to 
redeem,  he  may  redeem  after  fuch  impedi- 
ment is  removed,  although  the  period  limit- 
ed by  the  court  be  paft.  For  this  being  an 
equity  founded  upon  the  ftatute*  no  greater 
allowance  is  made  in  coniideration  of  length 
of  time,  than  the  ftatute  of  limitation  gives 
in  cafes  coming  within  its  letter.  Thus^  Comeiv. 
where  hufband  and  wife  mortgaged  copyhold  ci.^^\  ^* 
lands  (of  which  (he  was  feifed  to  her  and  her 
heirs,  according  to  the  cuftom  of  the  manor) 
by  furrender  to  the  mortgagee,  which,  by 
non-payment,  became  forfeited;  the  mort<^ 

Vol.  I.  Y  gagee 


(    3^^    ) 

gagee  took  poflfisflioD,  and  difpoled  of  tfaeitt 
to  bis  wife  for  lifcj  with  a  reverfion  to  the 
defendant  and  his  heirs ;  afterwards  die  mifc^ 
the  mortgagor,  died,  not  having  been  abk 
to  redeem  dunng  her  coverture.  The  lands 
were  conveyed  over.  Then  the  plainti^  bcr 
Sm  and  heir,  applied  to  the  mortgagee  to 
redeem,  and  it  was  infilled  that  he  onght  not 
to  redeem  againft  the  alienee  of  die  pre- 
mifes,  twenty-five  years  being  dspMs  but 
the  court  refol  ved,  that,  in  regard  of  the  im- 
pediment in  the  plaintiflF's  nuither,  which  pre- 
vented her  redeeming  during  her  coverture, 
the  plaintiflP  ought  to  redeem,  and  decreed 
accordingly. 

3  Atk.  4»5,         And  the  plaintiff,  in  a  bill  to  redeem,  may 

take  advantage  of  fuch  legal  impediment  on 
plea  of  the  flatute  of  limitation  by  way  of  re- 
ply, or  by  amending  his  bill.  And  for  this 
reafon  Lord  Hardwicke  was  of  opinion,  in  the 
cafe  of  Jggas  and  Pickerell,  that  if  «  lull 
was  brought  to  redeem,  and  the  plaindff'fet 
forth  that  he  had  been  long  out  of  pofieffion, 
and  did  not  fhew  himfelf  to  be  within  any  rf 
the  exceptions  of  the  flatute,  you  could  not 
'  '"  take  advantage  of  that  by  demurrers  for  the 
planitiff  might  make  it  appear  by  w^  of  re« 
ply,  or  by  amending  his  bill,  that  he  was 
within  the  favings  of  the  ftatutCt  or,  upon  a 
.   .  plea. 


(    JiJ    ) 

{^^  he  might  prove  himfclf'  to  be  within 
the  exceptions.  But  if  it  was  to  be  allowed 
by  way  of  demurrer^  the  bill  would  be  out 
of  court. 

But,  if  the  twenty  years,  confidered  in 
equity  as  a  prefgmptive  bar,  begin  to  run, 
the  intervention  of  a  legal  difability  in  the 
perfon  having  a  right  to  redeem,  will  not 
prevent  the  time  going  on  againfl;  him. 

Thus,  where  the  plaintiflF's  father,  in  1697,  r,?^^^;^* 

'  *  '  ^1^  felU  Gilbert's 

mwtgaged  the  lands  in  queftion  to  the  de-  Rq>«  £q-  XS5. 
fendant,  and  in  1698,  the  mortgage  being  Turner, 
forfeited,  the  defendant  brought  his  ejeft-  kSJS«  ?/ 
ment  and  recovered  poflcllion;  and  on  a  bill  Sp«icc,i.Eq. ' 
to  redeem  or  foreclde,  had  a  decree  accord-  p.  5.    ' 
ingly,  which  was   affigned  and  enrolled  in 
1701.     In  170a,  the  plaintiff's  father  died. 
The  plaintiff  continued  an  infant  till  1709, 
when  he  came  of  age.    In  1721,  he  brought 
a  bill  to  fet  afide  this  decree,  and  be  let  into 
a  redemption,  on  payment  of  principal,  in« 
tcreft,  and  cofts,  fuggefting  therein  that  the 
defendant  was  much  overpaid ;  that  the  lands 
were  of  greater  value  i  that  the  proceedings 
in  the  decree  were  tx  farte  j  and  that  there 
were  many  irregularities  therein.    The  de- 
fendant anfwered  to  part,  and  pleaded  the 
decree  of  foreclofure  and  enrolment;  infift* 

Y  a  iqg. 
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ing,  that  it  would  be  againft  pradice  to  (et 
aTide  a  decree,  figncd  and  enrolled,  hf  an 
original  bill :  and  the  Lsrd  Chancellor  dif' 
mifled  the  bill,  but  without  cofts,  (ayingi' 
that,  in  this  cafe,  the  infancy  of  the  plaintiff 
would  not  help  him,  the  right  to  redeem 
not  beginning  in  his  time,  but  in  his  ancef- 
tor's ;  for,  in  all  fuch  cafes,  the  party  was 
barred,  and  had  not  twenty  years  after  the 
impediment  was  removed 

4  Atk.  ^^3'.         And  fo  it  is,  although  there  be  coverture 

dr  a  tenancy  by  courtcfy^  yet^  if  the  time  be- 
gin to  run,  the  difability  will  not  prote&  die 
equity  of  redemption* 

But,   where  there  has  been  an  account 

hiadc  up  on  a  bill  to  foreclofc  within  twenty 

years,  thoujgh  the  mortgage  be  fifty  years 

old,  yet  the  heir  of  the  mortgagor  will  not 

be  barred  ;  and  the  reafbn  is,  that  the  dif-^ 

ficulty  of  accounting  (which  is  one  principal 

ground  upon  which  the  court  found  theii* 

objeftion  to  redemption  after  a  great  length 

of  time)   being  removed,    no  injury  will 

ac<:rue  to  the  mortgagee  in  being  obliged 

to  recti ve  back  his  principal,  interef^^  and 

Pvo&er  'o.       cofts.    And  thei-eforcj  where  the  bill  Was  to 

Cbwpcr,*       redeem  a  mortgage  made  in   1642,  it  ap- 

TrimTi        pearM  the  mortgagee  entered  in  1650,  and 

''^'  dierc 


(    3*5    ) 

tlwrc  were  three  defccnts  on  the  defendant'$ 
part,  and  four  on  the  part  of  the  plaintiiF; 
but,  the  length  of  time  being  anfwered  for 
the  greatcft  part  by  infancy  or  coverture, 
and  an  account  having  been  made  up  by  the 
mortgagee  on  a  bill  brought  by  him  in  1686, 
to  foreclofe,  the  court  decreed  a  redemption 
and  an  account  from  the  foo(  of  the  account 
in  i6i6^ 

And  an  account  fettled  between  the  mort- 
gagor  and  mortgagee  within  the  time  li-    ' 
mited,  although  there  be  no  bill  filed,  will 
prclcrvc  the  mortgagor's  right  of  redemp- 

Thus,  where  a  mortgage  was  made  in  Anno-aAtk} 
17 1 3,  and  the  clerk  to  the  folicitor  for  the  ^^^' 
mortgagor,  in  order  to  pay  off  the  mortgage, 
fettled  an  account,  in  1730,  of  what  was  due 
fen*  principal  and  intereft,  and  no  farther 
proceedings  were  had  j  yet  that  was  held  by 
Lord  Hardwicke,  on  application  in  1742,  to 
lave  the  right  of  redemption. 

But,  although  there  be  a  decree  to  re- 
decip,  and  an  account,  yet,  if  it  be  fuffcred 
to  lie  dormant,  and  be  not  proftcuted  within 
the  time  limited^  the  mortgagor  and  his 
hei.  s  will  be  barred. 

Y  3  Thus, 


St.  John  V. 


C    3*«    > 

Thus,  where  A^  in   1639,   demiied  the 
^^00/418^  ^^"^   ^    qiicftion  to  B  to  counter-fccure 

him  agaiaft  debts,  for  which  B  ftood  bound 
$is  fecurity  to  the  amount  of  4000 A  In  1649, 
B  entered  on  his  fecurity,  and»  by  will,  dc- 
yifed  certain  fums  out  of  it  to  his  dai^t^, 
^jid  the  reft  to  his  fbns.    In  1662,  the  exe« 
OJtiH's   allotted  the  lands  among  the  chU-» 
dren  of  5  according  to  their  refpefliirc  pro* 
portions.     In  1663,  a  bill  was  brought  by 
the  heir  of  ^  to  redeems  and  thercupcAi  a 
decree  was  made  to  account  The  heir  dtedv 
Afterwards  the  fuit  was   revived* by   A^% 
daughters,   who  were  co-heirelies,   and  in 
1672,  an  account  was  again  decreed^     The 
plaintiff  being  of  the  fame  name  as  Aj  pur- 
chafed  the  equity  of  redemption  of  the  lands 
in  queftion.  from  the  co-heirefles,    and  ia 
1700,  brought  his  bill  to  redeem,  and  to 
have  the  benefit  of  the  fiwmer  decrees.    But 
the  Lord  Keeper    difmifled  the  bill,   and 
would  not  allow  the  plaintiff  to  redeem,  by 
ireafbn  of  the  difficulty  of  accounting  after  io 
great    length  of   time;    eipecially,    as  the 
mortga^r    had    himfelf   acquiefced    from 
1639  to  1663,  and  neither  paid  the  cfcbt 
nor  fought  a  redemption ;    for,    though  a 
'   decree  had  been  obtained,  it  was  not  pro* 
fecuted. 


But 


(    327    )   " 

But  there  Is  a  fpecies  of  contrad  whidi 
partakes  of  the  nature  of  a  mortgage  in  as 
tnuch  as  there  is  a  debt  due^  and  an  eftate 
as  a  fecuricy  for  the  repaynientj  but  differs 
from  it^  in  the  circumftances  that  the  rents 
and  profits  are  to  be  received  without  ac- 
count till  the  principal  money  is  paid  off*^  and 
that  there  is  no  remedy  to  inforce  the  pay- 
ment. This  is  called  a  Welch  Mortgage, 
and  implies  a  perpetual  power  of  redemption 
fiibfifting  for  ever,  and  the  mortgagee  can- 
liot  compel  a  redemption  or  a  forcclofure. 

Thus,  wh«-e  there  was  a  provifo  in  the  I??^^J'- 

.-  •  ,  .  Pncc,  Free, 

deed,  that  if  the  mortgagor,  or  his  heirs,  or  Ch.  4^3-. 

^^  Sc   z  V^illa 

afligns,  fhould,  on  a  Michaelmas  day  named  291. 
in  the  deed,  or  any  Michaelmas  d^y  follow-  *  ^°^*  ^®'' 
ing,  pay  to  the  mortgagee,  his  heirs,  or  af- 
figns,  the  mortgage  money  and  all  arrears 
of  intereft  which  fhould  be  then  due,  then 
the  conveyance  was  to  be  void  j  it  was  held 
to  be  in  the  nature  of  a  conditional  pur- 
chase, fubjeft  to  be  defeated  on  the  pay- 
ment of  the  (urns  ftipulated  at  any  Mithaet- 
-mas  day  at  the  eleftion  of  the  mortgagor  or 
his  heirs ;  an^  that  there  was  an  everlafting 
fubfifting  right  of  redemption,  defcendible  to 
the  heirs  of  the  mortgagor,  which  could  not 
be  forfeited  at  law  like  other  mortgages ;  and 
that,  therefore,  there  could  be  no  equity  of 

Y  4  rcdcmp- 
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redemption,  or  any  occafion  fer  the  affift* 
ance  of  the  court,  but  the  mortgagor  mighty 
even  at  law,  defeat  the  conveyance  by  coin- 
plying  with  the  terms  and  conditions  of  i|> 
which  were  not  limited  to  any  particular 
time,  but  mi^t  be  performed  at  any  AC^ 
cbaelmas  day  to  the  end  of  the  world. 

Oide  V.  So  where  there  was  an  agreement  that  the 

^%\&?  oj     ^^'^g^^^  fliould  hold  the  premiles  unril he 

was  fadsfied,  time  was  held  to  be  no  bar  to 
the  redemption ;  not  even  though  it  appeared 
by  the  plaintiff's  own  (hewing  that  iixty  years 
were  elapfed* 

Yates  fp.itam-      So  wherc  -^,\in  1699,  haying  borrowed 
bi7,*Atk.i6o.  ^Q I  ^f  2,  cpnveyed  feveral  houfes  to  die 

ufe  of  B  and  his  heirs,  until  he  fhould  have 
received  by  the  rents  and  profits  thereof  the 
50/.  with  intereft^  and  all  othpr  fums  hj  him 
advanced  to  the  mortgagor ;  and  after  payr 
ypcnt  by  fuch  rent  of  the  50  /.  and  all  fuch 
{urns  tis  fhould  be  advanced  then  to  the  uft 
of  A  for  life,  with  remainder  ovcr^  and  no 
application  was  made  to  redeem  until  1740; 
it  wa3  held,  on  a  queftion,  whether  diis 
n^prigage  might  be  then  redeemed,  that  die 
eftatc  was  then  a  redeemable  intereft-  and 

•     ■  -  •  '  ^  •  I  T.I 

that  no  bar  arofe  from  length  of  time*  For 
it  was  faid,  that  this  diflfcred  from  a  common 

more- 
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mortgage^  this  being  a  conveyance  of  ihn 
inheritance^  for  lecuring  the  money  lentj  or 
any  other  fum  advanced  by  the  mortgagee^ 
in  4tn]ft  that  the  mortgagee  fliould  continue 
in  poflefllon  tilij  by  perceptions  of  the  rents 
and  profits,  he  (hould  be  fatisfied,  the  prin^ 
cipal  and  intereft  upon  fuch  fums  as  he  had 
^keady  lent,  or  Ifaould  lend,  and  fubjeft 
hereto  in  truft  for  the  mortgagor,  &c.  Now 
there  never  could  be  a  forfeiture  under  this 
deed,  becaufe  the  mortgagee  was  only  in  the 
nature  of  a  tenant  by  elegit ;  and  as  foon  as 
bis  prinpipgl  and  intereft  was  facisfied  by  be* 
ing  paid  off,  or  by  perception  of  rents  and 
profits,  the  eftate  ceafed  in  B,  and  ji,  or 
thofe  claiming  through  him,  might  have 
brought  an  ejeSment  3  nor  would  any  bar 
have  arifen  from  length  of  time,  unlefs  the 
ftatute  of  limitation  had  run  by  the  mort- 
gagee's continuing  in  pofiefiion  twenty  years 
2&cr  the  money  had  been  paid  off.  And  the 
mortgagor  in  fuch  cafe  may  alfo  come  intd 
a  court  of  equity  for  an  account  of  the  pro- 
fits received,  as  on  an  eUgify  and  to  have  the 
furplus,  if  any,  after  difcharging  the  mort- 
gage, paid  over  to  him;  and  in  fuch  cafes 
there  is  nothing  for  the  ftatute  of  limitations 
or  the  rule  adopted  in  equity  by  analogy  to 
operate  upon,  for  there  is  no  forfeiture. 

But 


(     330    ) 

But  it  was  ob&rved,  in  the  preceding  caft^ 
that  if  after  the  account  fliould  be  taken  in 
chancery,  it  0iould  appear  that  the  fnorc- 
gage  was  fatisfled  by  perceptions  of  profits 
twenty  years  before,  and  that  the  mor^agrc 
had  continued  tn  polTeflion  from  tjiat  time, 
the  ftatute  of  limitations  would  run. 


n»tpole« 

Willh, 

yarl.  Ca.  3 


But,  in  the  cafe  of  HartpoU  v,  fValfii^ 
where  //,  in  confideration  of  600  /.  lent  him 
■  by  W,  conveyed  eftates  to  him  in  fee  fub- 
JC&  to  a  provifo.  That  '*  the  conveyance 
fiiould  be  void,  whenever  H,  his  httrs,  exe- 
cutors, adminiArarors,  or  afligns,  (hoald,  on 
any  la(t  day  of  June  or  December,  pay  unto 
^,  or  his  heirs,  the  fum  of  600 1  ■"  and  ir 
was  Agreed  bv  the  indenture,  that  IV  and 
his  heirs  fliould  receive  the  yearly  rent  trf"  the 
premifcs  in  lieu  of  his  intereft,  with  a  view  to 
which,  pofleflion  was  delivered  to  him  -,  and 
afterwards  H,  in  cunlideration  oii^ooi.  paid 
by  IV,  granted  and  conveyed  the  premifes 
comprifcd  in  the  former  mortgage,  together 
with  others,  to  him,  his  heirs,  and  afiigns, 
and  covenanted  that,,  whenever  ii^  fliould 
give  to  him,  his  heirs,  or  afligns,  eighteen 
months  notice  by  letter  in  writing,  requiring 
payment  for  the  2300/.  H,  his  heirs  or  af- 
iigns, Hioutd  pay  the  iame  with  intercft 
within  eighteen  months  after  fuch  requcfti 
and 
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and  ff^Vffzs  in  like  manner  let  into  pofleflion 
of  the  hft-mentioned  premifes  -,  a  bill  for  re* 
demption  brought,  after  a  period  of  one 
hundred  years  were  elapfed,  was  difmiffed, 
and  that  decree  for  difituffion  affirmed  in  the 
Houle  of  Lords, 

The  ground  of  v:hich  decree,  as  to  the 
premifrs  firft  mortgaged,  appears  to  have 
been,  that  the  compriffng  them  in  the  latter 
mortgage  put  it  in  the  power  of  the  mort- 
gagee, or  his  repreferirativcs,  to  afccrtain  and 
limit  the  time  of  redemption  by  demanding 
the  mortgage  money,  which  demand  was 
admitted  to  have  been  made  by  ff% 

Any  aft  of  the  mortgagee,  by  which  he  P*"^^^* 
acknowledges  the  tranfaclion  to  be  a  mort-  Sei.  Ca.  Ch.^, 
gage  within  twenty  years,  will  take  the  cafe 
out  of  this  rule ;  as,  by  dcvifing  the  money 
in  cafe  the  mortgage  fhould  be  redeemed,  or 
exhibiting  a  bill  to  foreclofe. 

So  a  man,  taking 'notice  by  a  will,  or  any 
other  deliberate  aft,  that  he  is  a  mortgagee, 
will  take  the  cafe  out  of  the  rule  that  a 
mortgagor  fhall  not  redeem  after  forty 
years. 


fupra« 


But 
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But  a  mere  convcHation,  by  which  a  per* 
ibn»  once  a  mortgagee^  but  to  whom  a  Cub- 
iequent  conveyance  was  made,  imporang  a 
dtle^  might  ocherwife  bzvt  been  infeired  to 
have  admitted  he  held  by  mortage,  was^ 
on  an  appeal  from  a  decree  of  the  Matter  of 
'Rolls,  deemed  by  the  Chancellor  not  to  be 
a  cafe  within  the  exception. 

Ferry  v.  On  the  appeal  to  which  I  havelaftalludcd^ 

^Bro.Rcp.      the  £i£fcs  appeared  to  be,  that  a  furrender  was 
9*»o-  3»7.      made  by  P  to  M,  the  reconveyance  to  be 

to  ilich  ufes  as  P  ihould  dired,  or  to  him- 
felf  in  fee.  There  was  a  fubicquent  furren« 
der  to  the  uie  of  himfelf  for  life,  remainder 
to  his  wife  for  life,  remainder  to  M  in  fee, 
fubjeft  to  the  trufts  of  the  former  convey^ 
ance.  Under  thcfe  conveyances  P  enjoyed 
the  eftate  without  paying  intereft  until  the 
year  175  ij  when  he  died,  and  after  his  death 
his  wife  enjoyed  in  like  manner  during  her 
life.  In  the  year  1751,  upon  the  deceafe  of 
the  hufband,  part  of  the  premifes  were  fold, 
and  the  wife  joined  in  the  conveyance.  She 
dying  foon  after,  Af  took  pofleflion,  and  held 
the  fame  without  any  account  to  1765,  and 
from  thence  to  1779  no  aft  was  before  the 
court  to  fhow  under  what  title  M  held.  Tn 
1776  a  bill  was  filed  to  redeem.  In  the 
firft  anfwer  put  in  1 7  80,  M  dented  that  he 

faeki 
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held  as  a  mortgagee,  and  claimed  to  hold 
by  title  under  the  fecond  deed.    In  the  fame 
year  the  converfadon  paffed,  which  was  cori- 
fidcrcd  asL  a  declaration, '  diat  Jlf  held  only  as 
a  mortgagee.   It  was  a  convcrfation  between 
the  Ion  of  P  and  M,  in  which  M  afked  the 
fon,  ^iy  bis  father  did  not  pay  the  money  i  ta 
Kobieb  be  anfaoered,  becaufe  be  was  Jo  poor  that 
he  could  not  pay  it.  The  reply  ofMto  this  was^ 
be  was  ready  to  fettle  the  matter  without  fuit. 
An  amended  bill  was  afterwards  filed,  and 
the  caule  was  heard  at  the  Rolls,  and  on  the 
above  evidence  being  read,  a  redempuon 
was  decreed.  But,  upon  appeal  to  the  Chan* 
cellor,  the  decree  was  reverfed,  on  the  ground 
that  the  fecond  conveyance  mud:  have  beetl 
in  confequence  of  a  new  agreement,  not  a 
mode  of  keeping  up  the  mortgage;  as  other- 
wife  the  moitgagee   would  have    got    the 
equity  of  redemption  for  nothing,  and  the 
P's  would  have  cftates  for  life,  fubjeft  to  the 
mortgage  money,  which  was  more  than  they 
were  worth:    the  words,  "  fubjcft  to  the 
trufts,"  muft  therefore  mean,  "  fubjeft  to 
the  life  eftares  of  the  mortgagor  and  his 
wife.    Then  if  it  was  confidercd  as  matter 
of  dtle,  the  rule  did  not  apply.     If  M  had 
been  the  furrenderor    (which  he  ought  to 
have  been)  it  could  not  have  been,  that  a 
convcrfation  Ihould  defeat  a  clear  aft.  Then 
4  there 


(  334-  ) 
there  was  cvidcBCC  of  a  clear  poffeflion  !B  J* 
and  his  wife.  After  her  death  the  M's  took 
the  ertate,  and  treated  it  as  their  own.  On 
the  «hole  the  Chancellor  was  of  opinion, 
that  the  furrcnder  was  an  inftrument  of  title; 
and  the  decree  was  rcverfcd. 

■  Wbite*.  So,  where  a  bill  was  demurred  to,  bccaufc 

TffthMr  aji.  '^  ^"^  ^°  ^  relieved  againft  a  mortgage  af- 
ter forty-one  years,  yet,  on  a  promife  being 
proved  that  the  mortgagor  (hould  be  at  li' 
berty  t;o  redeem  after  twenry-fcvcn  years,  the 
deir.urrer  was  difallowed ;  bccaufc,  though 
forty-one  years  had  paflird  fince  the  mort- 
gage, yet  but  fourteen  had  clapfcd  after  the 
time  agreed  for  redemption. 

y„^y  ^,         So,  a  mortgage  was  decreed  to  be  rc« 
Rr"wi?s'      <i«med  upon  the  foot  of  an  account  ftated 
irl.  c*.309.   previous  to  the  mortgagee's  entering  upon 
505.Ca.i.  the  premifes,  notwirhitandlng  he  had  be;n 
fir!  js?".        ill  pofTeflion  (buy  years;  the  huiband  of  die 
i.io.  7it.     jjgif  Qf  jhg  mortgagee  having  entered  into 
an  agreement  with  the  heir  of  the  mor^a- 
gor,  about  fcvcn  years  before  the  bill  for 
redemption  came  to  a  hearing,  for  the  pur- 
chafe  of  the  equity  of  redemption.    For  al- 
though, for  rcafons  fufficicndy  evident  in  the 
cale,  the  court  rcfufed  to  decree  a  fpccific 
performance  of  that  agreement,  yet  it  fcems 
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to  have  been  confidered^  as  an  admiilion  by 
the  mortgagee,  that,  at  that  time,  he  con- 
ceivcd  the  mortgagor  had  a  right  to  redeem, 
which,  occurring  within  levcn  years  of  the 
time  of  exhibiting  the  bill,  brought  this  cafe 
within  the  reafoning  of  that  immediately 
preceding.  ^ 

Upon  the  fame  principle,  a  redemption  Paimcrfftf/". 
was  decreed  upon  a  bill  filed  fifty-five  years,  •*' Jackfon^ 

/  ^  ^        /  ai\  5  BrowB's 

after  the  original  mortgage,  and  forty-feven  tarl.Ca.  194- 
years  after  the  mortgagee  got  into  pofleflion, 
after  five  cjedments  bl-ought  to  defeat  his 
eftate  by  a  title  paramount,  and  after  rcflifal 
by  four  different  anfwers  to  come  to  an  ac- 
count upon  the  foot  of  the  mortgage,  and 
to  redeem.  For,  the  non-redemption  for 
thirty-eight  years  of  the  time  elapfed,  be- 
ing accounted  for,  by  having  been  occupied 
in  different  fuits  brought  by  the  contending 
parties,  a  period  of  feventeen  years  only 
had  run  out  between  the  time  of  fettling 
that  difpute,  and  the  exhibiting  the  bill  to 
redeem. 

•  And  if  the  mortgagee  fubmit  to  be  re- 
deemed, time  will  be  no  bar. 

m 
'  m 

Thus,  where  a  bill  was  brought  to  redeem  Pro^or  v. 


Oatcfty »  Atk. 

3  from 


after  the  mortgage  had  been  in  poffeffion  R*p%^^^ 


from  1707  to  1732,  the  year  in  which  Arf 
bill  was  filed ;  and  the  defendant  (it  being  a 
family  affair)  fubmitted  by  his  anfwer  to  be 
redeemed  notwithftanding  the  length  of 
time;  Lord  Hardwicke,  though  he  faid  he 
law  no  colour  for  the  redemption^  yet,  on 
the  defendant's  iubmifTion^  decreed  an  ac« 
count  of  what  was  due  for  principal,  intereft, 
and  cods,  and  dire6led  the  plaindflP  to  pay 
the  fame  in  fix  months  after  the  Ma/ter's  ra« 
port,  or,  in  default,  the  bill  to  be  diGnUTcd 
without  cofts. 

Time  will  be  no  bar  if  the  mort^gpr 
sd.Ga.ch.  remain  in  pofleflion.  As>  where  a  perfoD 
^^*  ^     had  chambers  in  Grafs  Inn,  and  mortgaged 

them  in  1687,  but  continued  the  pof&ffion 
till  1700 ;  at  which  time  an  order  of  the 
bench  was  made  to  deliver  pofleffion  of  the 
mortgaged  premi(es  to  the  mortgagee;  upon 
part  of  which  he  entered  >  bur,  as  to  the 
other  part,  the  mortgagor  continued  in  pof« 
iefllon  till  1708,  when  he  died,  leaving 
the  plaintiff  an  infant,  who  came  of  age  in 
17 14.  From  the  death  of  the  mortgagor, 
the  mortgagee  had  poffeinon  of  the  whole. 
A  bill  was  brought  to  redeem  in  1726, 
and  it  was  fo  decreed  at  the  Rolls,  and  the 
decree  was  affirmed  by  Lord  Chancellor 
Kiagy  who  (aid  nothing  was  more  clear  than 
that,   if  the  mortgagor  was  in    poffeffion 

of 
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of  any  part,  he  fliould  be  admitted  td  le* 
deem  the  whole;  for,  part  of  the  cham- 
bers he  might  redeem  as  being  in  poflcffion 
thereof,  and  part  he  could  not,  feparately 
fix>m  the. whole;  therefore  he  fhouid  redeem 
the  whole.  If  the  mortgagee  were  in  poflfef- 
fion  for  twenty  years,  and  no  intereft.paid, 
there  Ihould  be  no  redemption  allowed.  In 
this  cafe  the  mortgagor  was  in  polleflion  of 
part,  till  1708;  from  lydS  to  17 14,  the 
plaintiff  was  an  infant,  fo  that  was  account-^ 
ed  for,  and  from  that  time  it  did  not  amouac  • 
to  20  yearst 

But,  in  this  cafe,  the  court  would  nofc 
.  enter  into  the  queftion,  until  they  were  fa- 
tisBed,  the  benchers  had  given  the  parties 
leave  to  try  it  by  law,  faying,  that  this  regard 
was  to  be  had  to  all  the  focieties  at  law,  that 
all  their  diiputes  might  be  determined 
amongft  themfclves;  and  the  court,  having 
determined  the  right,  ordered,  that  the 
Jbenchers  (hould  fettle  what  was  due  for  prin- 
cipal, intereit,  and  coils,  and  take  an  ac- 
coync  of  the  feveral  receipts  and  allowances* 

On  a  bill  brought  to  redeem  a  mortgage  fates  v* 
of  long  Handing,  an  obje6tion  was  made  for  ^  Atk/ij;. 
want  of  parties;  namely,  that  as  there  had 
been  an  abfolute  conveyance  made  of  this 

Vol.  I.  Z  cftatc 
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cftafft  fjf  Ac  mortgagee  without  any  clau^ 
of  redemption,  with  feveral  limitations  over, 
the  perfons  in  retAainder  under  this  coi>- 
veyance  ought  to  have  been  parties.  Etfer 
curiam:  When  a  mortgagee,  whohasaplaia 
redeenmtble  intereft,  makes  feveral  convey- 
ances upon  frufii  in  order  to  entangle  the 
afiair,  and  to  render  it  difficult  for  a  mort- 
gagor or  his  reprefentatives  to  redeem,  dicri 
it  is  not  neceiTary  that  the  plaintiff  ihould 
tface  out  all  the  perfons  who  have  an  intc- 
reft  in  fuch  trufts  to  make  them*  parties* 
But  where  the  redemption  depends  upon 
equitable  circumftances,  and  the  plaintiff  is 
not  in  the  common  cafe  of  redemptions,  and 
where  the  mortgagee  in  fee  has  made  an 
aWblute  conveyance  with  feveral  limitazions 
and  remainders  over,  the  decree  cannot  be 
complete  without  bringing  at  leaft  the  firib 
tenant  in  tail  before  the  Court. 

^ut  on  a  bill  by  a  iecond  mortgagee  to 
redeem  the  firft  mortgage,  the  mortgagor  or 
his  hcir^muft  be  brought  before  the  court; 
becaufe  without  him  complete  jufticc  cannot 
be  done  between  all  parties. 

Vt^v.  Brown;      J7y  thc  elder,    and  jfj  the  younger  (his 
^txsLXki  276/     fecofld  fon)  by  furrender,  conveyed  the  re- 

Ycrfion  of  copyhold  eftates  (after  the  dcccafe 

of 
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tA  H  the  elder)  to  %  in  fee,  fiibjejdt  to  re- 
dempdon  on  the  payment  of  30  A  and  iii- 
tcrefty  and  B  was  admitted  tenant  to  the  land; 
The  eftate  was  afterwards  charged  with  a 
fiuther  film  lent  to  H  the  elderj  and  H  the 
Yoanger  by  B.    Then  H  the  younger^  who 
furvived  his  fathbr^  devifed  the  eftate  to  S  Hi 
fubjeft  to  the  mortgage  and  died;    After^ 
wards  S  H  furrendered  the  fame  eftate;  fub- 
jeft  to  the  firft  mortgages;  to  i^  in  fee,  to 
iecure  the  repayment  of  a  fum  borrowed  of 
P  by  lumfelf;    And  by  a  deed  bearing  even 
date  with  the.  laft  mentioned  furrender,  the 
tjfes  thereof  were  declared  to  be  in  tnift  to  fell 
the  fame>  and  in  the  firft  place  to  pay  himlelf 
the  money  by  him  advanced^  with  imereft, 
and  to  pay  the  furplps  to  S  H^  his  heirs^ 
cxecutorSi  or  adminiftrators;     F  Was  lad- 
tnitted  tenant  to  the  Lord.    Then  Bi  thb 
firft  mortgager  J  entered  into  pofifcffion  of  thb 
laid  copyhold  eftates;    S   H  die.dj  leaving 
R  Hf  o(  Baltimore  in  the  jJrovmfce  oi  Mary* 
land,  his  heir  at  law.    F  filed  a  bill  agaitift 
By   and  R  Hy    charging  the  latter  to  be 
ab-oad  in  America^  and  praying  ah  account 
of  what  Was  due  to  B  for  principal  and  ill* 
terefty  and  that  B  might  account  fdr  the 
rents  and  prdflts;  and  pay  to  F  wHat  fhould 
appear  to  be  due  to  hiil),  after  paying  fuch 
principal  and  intereft^  and  in  cafe  that  fhould 

Z  a  not 


AQt  Ise  iui&cient  to  fatUfy  F*s  dcmmd,  that 
the  £ftate  nrugKt  be'  fold,  and  proper  parties 
join  for  that  purpofe,  and  F  be  p^d  out  of 
jthe  purchaie  money,  and  the  refiduc  paid 
And  applied  as  the  Court  ihould  direct.  M 
by  his  anfwer  acknowledged  the  .pofie0ion, 
and  fiudj  that  he  was  ready  to  account  to 
iucb  perfoo  as  &ould  appear  to  be  emided 
:to  .the  equity  of  rcdenaption ;  but  that  be  did 
net  know  who  was  Jb  entided,  not  knowing 
iWhat  was  become  of  T  Hy  yfbtrher  he  was 
Imog  or  deady  or  whether  he  was  tivcr  mar- 
r^,  or  had  le&  any  child  or  children.  One 
iq.uefli<)n  which  arofe  in  the  cauie  was, 
whether  there  w^re  proper  parties  before  die 
Courts  the  fuppofcd  heir  at  law  o(T  H,  the 
mortgagor,  being  in  America^  and  hb  per- 
Iboal  reprefentative  not  being  before  the 
Court.  Oo  the  part  of  is  it  was  infifted 
ikfi'i  jthere  were  luificient  parties ;  that  B  had 
the  real  pletfge  in  hb  hands,  and  although 
there  might  be  a  cootrad  between  the  heir 
and  the  executor,  that  did  not  affcA  hin^ 
between  the  Srli:  and  fecond  mortgagpesj  it 
was  not  neceiTary  to  make  the  mortgagor  a 
party.  fiW  the  decree  was  redempdon  of 
the  firft  mortgage,  and  a  conveytuice  to  the 
fecond,  no^  an  account  of  rents  and  profits, 
unleis  the  mortgagee  vi^  in  pofieffion.  That  ^ 
neither  the  inortgagor,  nor  the  ^ft  rnort* 
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gagee  were  hgrt  by  its  being  unneceflary  19 
make  the  mor^;agor  a  party  to  the  bill  be«- 
twecn  them;  for  the  firft  mortgagee-  was^ 
liable  to  no  farther  account  to  the  original  * 
mortgagor^  the    fecond    mortgagee  b^ng^ 
bound  only  to  make  him  jufl  allowancesj- 
and  if  He  fhould  do  otherwiie^  being  liable' 
Co  all  charge  which  might  have  been  made, 
agathft  the  firft  mortgagor  in  his  account, 
with  the  original  mortgagee. .  Sedper  Qtriam.  - 
It  is  impoflSJble  that  a  fetond  mortgaged 
ihould  coa\fi  into  this  Court  againft  the  firft 
mortgagtej  without  making  the  mortgagor 
or  his  heir  a  party.    The  natural  decree  is, 
that  the  iecond  mortgagee  (hall  redeem  the: 
firft  mortgagee,  and  that  the  mortgagor  ihall 
redeem  him  or  ftand  foreclofed.   It  therefore 
muft  be  neceflary  to  have  the  real  reprefcn- 
tative  before  the  Court,   though  ic  is  not- 
neceflary  to  have  his  peribnal  reprefentative. 

Where  a  mortgagee  alfigns  without  the  Hill  v. 

,    .   •   .  ,       ,    .        #•    ,  Adams,  9^ 

mortgagor  s  joining,  the  heir  of  the  mort-  Atk,  39.  ^ 
gagor,  on  preferring  a  bill  to  redeem,  has  no 
occafion  to  bring  the  original  mortgagee 
before  the  Court,  .for  the  aflignee  as  ftanding 
in  his  place  will  be  decreed  to  convey* 

There  is  one  cafe  in  which  the  legiflature 
has  thought  proper'  to  take  from  the  mort- 

Z-3  gagor 
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gagor  tlie  equity  of  redcmption»  and  to  gtv; 
the  mortgagee  an  abfolute  dilate  ih  the  land  i 
^at  isj  where  the  former  is  guilty  of  a  frau4 
upon  the  latter  by  concealing  prior  incum* 
hrances.  {n  fuch  cafes  it  \s  ena&ed,  by  the 
z^&c  ^  }V.  &c  M.  cap.  i6,  that  if  any  per- 
ibn  ihall  borrow  any  money,  ^c.  or  become 
indebted  for  any  other  valusd^le  conlidera- 
poti}  and,  for  the  payment  thereof^  fliall 
voluntarily  give  a  judgment,  llatute,  or  re« 
co^i^ance,  an4  ihall  afterwards  borrow 
any  other  fum  of  another,  or  for  other  va- 
luable confideration  become  indebted  to 
(bch  other,  and  for  fecuring  the  repayment 
^nd  difcharge  thereof  ihall  mortgage  lands 
%o  the  fecond  lender,  or  to  any  pther  perfoo 
in  truft  for  him,  and  ihall  not  give  hodce 
to  the  piortgagce  of  fuch  judgment,  6?^.  ia 
writing,  before  the  executioi)  of  the  /aid 
jnortgage  or  mortgages;  fuch  mortgagor 
Ihall  have  no  benefit  in  the  equity  of  re- 
demption of  the  lands  mortgaged,  unlels 
fuch  mortgagor  or  his  heirs,  upon  nodcc 
jgiven  by  the  mortgagee  in  writing  under 
hand  and  feal,  attefted  by  two  witneiles,  of 
fpch  former  jiidgmenc,  i^c.  ihall  within  fix 
rnonths  pay  off  and  difcharge  the  fame, 
and  caufc  the  fame  to  be  vacated  and  dif- 
charged-  And  if  any  peifon,  who  ihaJI 
piipe  mortgage  lands  for  valuable  coniidera- 
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^on,  ihall  again  mortgage  the  fame  landsj 
or  any  part  thereof^  to  any  perfon,  xhc  for- 
mer mortgage  being  in  for^e^  and  ihall  not 
difcover  in  writing  to  the  iecond  mortgagee^ 
the  firft  mortgage  5  fuch  mortgagor  fhall 
haysp  no  relief  or  equity  of  redemptioQ  again£b 
the  fccond  mortgagee  ^  but  luch  Jecon4  or 
third  mortgagees  moji  redeem  any  former 
mortgage.  This  a£t  not  to  extend  to  bar 
any  widow  of  any  mortgagor  of  her  dower^ 
who  did  not  legally  join  with  fuch  huib^nd 
in  fuch  mortgage^  or  otherwife  lawfully  px« 
^ude  herfelf* 


.On  this  ftatnte,  it  hath  been  deterniined^  StafFord V/ «/J 
that  it  is  incumbent   on   the   mortgagor,  1\tuJ\%^. 
previous  to  a  fecond  mortgage  of  his  lands,  ^^^\  J^^;  ^** 
to  give  the  fecond    mortgagee    notice  in 
^ifriiing^  pnder  his  hand^  of  all  prior  incum- 
Itrances* 


T!ut  a  mortgage,  which  on  the  ftatute 
becomes  irredeemable,  although  afCgned 
-over  to  another  in  c^nfideration  of  what  is 
aAually  due  thereon  for  principal,  intereft, 
and  cofts,  ftill  nemains  irredeemable  in  the 
hands  of  the  a0ignee9  who  may  take  ad* 
vajitage  of  the  ft.9tute  a^aioft  clandeftine 

Ijaortgagps. 

.» 

■      Z  4  That, 
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Ibid*  That,  if  a  fuhjequent  mortgagee  redeems 

foch  forcdofing  mortgage^  he  Ihall  hold  the 
cftate  irredeemable. 

jbid^  That,  if  there  are-  m$re  lands  in  the  k^ 

cond  mortgage  than  in. the  firftj  thatis  a  cafe 

omitted  in  the  ftatute. 

« 

Ibid*  That,   the  adding  an  acre  or  two.  would 

not  exempt  the  cafe  out  .of  the  ftatute,  but 
MTould  be  confidered  as  a  contrivance  to 
avoid  it.  •  - 

Stailbid  et  oJ:      '^^^^  ^  mortgagee,  who  claims  tfic  benefit 
€;.  Sclby,  »     of  thi?  ftatute,  muft  have  condu6led  him- 
s^c!i  eVcz.  fclf  fairly  throughout  the  tranfaftion  ;  it  be- 
Abr.  s%o.  5.   j^g  intended  to   rccompcncc   honcft  mort- 
gagees for  the  trouble,  hazard,  and  charge 
they  may  be  put  unto,  and  not  ta  cover  a 
fraud  or  ill  praftice  in  obtaining  a-  mort- 
gage, or  an  affignmcnt  thereof,  or  in  be- 
coming a  purchafor. 


CAP. 
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CAP.      XL 


2)f  a  IDeiotfe  of  lantuet  mottgageti. 


THE    mortgagee    may    devife    lands  ViguiTs, 
mortgaged  to  him,   and   they  (hall  ^^^-R^P- 
pa6  thereby    to   the  devifeci     and  if    die  ^^^357* 
devifec  exhibit  his  bill  againft  the  mortgagor 
for  redemption,   or  to  foreclofe,  a    decree 
will  be  made  accordingly. 

Thus,  where  G,  the  father  of  the  defend-  Cnps*. 
ant,  being  feifed  in  fee  of  lands,  mortgaged  Car.  37. 
them  to  K  and  his  heirs,  with  a  provifo  for 
redemption  i  and  afterwards  K,  by  his  will 
in  writing,  gave  all  his  goods,  bills,  bonds, 
mortgages,    or    fpecialties,  for    monies   to 
R  K,  and  made  him  his  executor  and  died  ; 
the   court  were  of  opinion,    that  the  words       , 
"  all  my  mortgages'*  made  a  good  devife  of 

the  lands  mortgaged, 

.<' 

And  , 


V 


(     34<5    ) 

And  it  feems  that  the  cfftQ:  would  be  th(S 
fame  if  the  dcvife  were  of  all  the  teftator's^ 
money  due  on  mortgage^  the  whole  intercf^ 
both  in  the  thing  mortgaged  and  the  moneyj 
would  pafs  to  the  devifee# 

tupra^  i66*         In  the  cafe  of  the  Attorney  General  and 

Meyricky  before  mentioned  in  this  trcadiej  a 
diftin£Uon  was  attempted  to  be  made  on  the 
ground^    that   the  mortgaged  eftates  were 
not  deviled^    but  only  the  money  due  by 
mortgage,  confequendy,  that  the  devife  was 
only  of  the  beneficial  not  of  the  legal  intereft^ 
which  defcended  to  the  heir.     But  the  maf- 
ter    of   the    Rolls  rejeded    this  diftinftion 
between  a  devife  of  mortgaged  eftates,  and 
of  the  money  due  on  mortgage,  as  not  well 
founded  -,  obferving,  that  by  a  gift  of  all  a 
man's  mortgages  to  ^j  the  whole  beneficial 
i[ight  pailed  to  him,  and  whether  the  legsA 
ihtcreft  were  in  the  heir  or  executor,  as  it 
happened  to  be  a  mortgage  in  fee  or  a  term 
for  years,  each  wpuld  be  confidcred  as  truftee 
for  y^,  who  would  be  permitted  by  the  Court  of 
Chancery  to  uie    their   names   to   get  the 
money,  or  make  the  pledged  eftate  his  own 
by  foreclofure.     If  it  would  be  fo  in  that 
cafe,   then  equally   would    it  be  fo,    if  the 
phrafc  ufed  were  money  due  on  mortgage, 
where,  unlefs  it  were   conftrued  to  pafs  the 

wbok 
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t^hole  interefl:  of  the  mortgage,  it  woul4 
make  it  if)  cflFeA  a  void  devife^  or  at  leait 
put  it  in  the  power  of  a  third  perfoD»  whether 
the  devifee  ihould  take  thereby  or  nott 

But,  a  diftinftion  was  formerly  taken  be- 
tween mortgages  in  fee,  and  diofe  for  years; 
for,  if  the  former  were  forfeited,    it  was  v 

held  that  fuch  general  words  did  not  con- 
vey an  abfolute  eftate  therein,  but  at  moft 
^y  for  the  life  of  the  devifee. 

Thus,  where  one  feifed  of  divers  lands  in  wairfnfon  v, 
Ai  5,  and  C,  in  fee,  the  lands  in  C  being  Cra7car/ 
in  him  by  mortgage,  and  forfeited,  made  his  ^JJ|  ^*** 
will;  and,  after  devifing  the  lands  in  A  and  '^"°'  ^\S^* 
B  to  fcveral  perfons  and  their  heirs,  and  fe-  Jones  sSo. 
veral  legacies  to  other  perfons,  gave  ail  the 
T(fl  of  his  goods y  chattels^  Uajes^  efiatesy  mert* 
gagesy   dehtSy   ready  money ^  plate^   and  other 
gpodf  '(vbereofhe  was  pojfejfedy  to  bis  wife^  after 
bis  debts  and  legacies  paid^  and  made  her  exe-  ^ 

cuti  ix,  and  died ;  whereupon  ihe  entered  into 
ahe  lands  mortgaged,  and  devifed  them  to  M 
and  his  heirs>  and  afterwards  ihe  died.  On 
an  ejeSlione  firma  brought  by  the  heir 
of  the  mortgagee  againft  the  devifee  of  the 
wife,  the  fole  qucftion  was,  whether  the  fee 
in  the  mortgages  paflcd  to  the  wife  by  this 
^evi(e  ?  And  the  Court  were  of  opinion  that  J 
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'fio  fJee  pafled ;  for,  that  the  heir  fliould  not 
be  difinhcrlted,  nor  the  fee  pafled  away,  with- 
out an  apparent  intent  arifing  out  of  die 
words  of  the  will.     And,  in  this'cale,  it  did 
not  appear  that  he  intended  to  pafs  but  fuch 
things  whereof  he  was  pcjejid,  which  cxttnd- 
ed  only  to  things  perfonal,  or  leafes,  and* 
not  to  freeholds  whereof  he  was  faid  in  law 
to  be  fcifed.    And  perhaps  he  was  not  pof- . 
feflcd  of  this  land ;  for  it  was  not  found 
that  the  mortgagee  entered  and  was  in  pof^- 
feflion,  and  commonly  the  mortgagor  re- 
tained the  pofleflioh  until  fbrfeituj^. 

Cro.  Car,  ^        In  the  fame  cafe  it  was  faid,  it  would  have 
^^^'  been  very  doubtful  whether  even  an  eftate 

for  life  had  pafled  to  the  wife  if  fhe  had  been 
alive,  becaufe  the  mortgages  were  coupled 
with  only  perfonal  thingSj  as  goads,  kt^es, 
eftatesj  mortgages^  debtSy  &c.  which  might  be 
intended  only  of  cftates  for  years;  and  fo 
much  the  rather,  by  reafon  of  the  word^ 
**  wherecf  I  am  pdjfejfed^'* 

And  certainly,  *  had  the  latter  point  been 
agitated  during  the  life  of  the  wife,  and  the 
devifor  been  poflefled  of  mortgages  for  years, 
it  would  have  been  decided  againft  her^ 
becaufe  the  queftion,  as  taken  up  by  the 
court,  was,  whether  thefe  mortgages  in  fee 

were 
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Vttxt  to  be  conlidered  as  real  or  perfbnal 
eftate  ?  And  the  unaninnous  opinion  was^  that 
tbey  were  of  the  former.defcr iption  j  in  which 
cafe,  the  words  of  this  will  would  not  have 
attached  upon  them :  befides,  from  the 
.daufc  with  the  words,  "  goois^  cbatuh, 
kafesy  eJiaiiSi  mortgages^  &c."  it  could  not 
have  been  inferred  that  the  teflator  had  an 
intention  of  paOing  eftates  in  fee  fimple,  as 
the  fentence,  in  which  they  were  included, 
firft  took  notice  of  an  inferior  kind  of  pro- 
perty; but  the  natural  conftruftion  would 
have  been,  that  the  teftator  intended  mort- 
gages for  years,  which  were  of  equal  re- 
fpeftability,  in  confideration  *of  law,  with 
the  leafes  and  other  property  combined  in 
the  fwecping  claufe. 

The  force  of  this  reafoning,  however, 
would  have  been  in  fome  degree  weakened, 
if  the  teftator  had  not  been  poffcffed  of  any 
mortgages  for  years ;  becaufe,  in  that  cafe, 
either  the  word  mortgages  in  the  will  mufl: 
have  been  totally  rejefted,  which  would 
have  been  repugnant  to  every  principle  of 
.conftruclion ;  or,  he  muft  have  been  under- 
flood  to  mean  fuch  mortgages  as  he  had: 
>ind  the  rather  in  this  particular  cafe,  be- 
caufe at  this  time  the  queftion,  whether 
mortgages  were  to  be  confidered  as  real  or 
5  perfonal 
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Jjcrlbnal  eftate,  turned  upon  nice  aftd  cu-i 
rious  diflinftions,  in  which  few  were  conver-> 
fant.  And  thcreforr,  although  if  the  tefta* 
tor  had  been  poflefled  of  fueh  property  as 
would  have  anfwcrcd  the  words  of  the  wiU> 
without  expounding  them  to  actadi  upon 
mortgages  in  fee,  the  Court  would  have 
leaned  to  a  conftruAion  which  would  not 
injure  the  heir  at  law ;  it  being  a  maxim 
that  be  flaall  not  be  di/hAerited  but  iy  exprefs 
words  or  necejfary  hnflication.  Yc^  if  no 
operation  could  have  been  given  to  the 
words  of  the  will,  unlefs  they  had  been  htld ' 
to  affeft  the  mortgages  in  fee,  I  fhoald 
think,  that  the  fu^cA  matter  being  of  lb 
doubtful  a  nature,  the  intention  would,  in 
this  cafe,  have  been  ftrong  enough  txi  have 
.outweighed  the  claim  of  the  heir. 

But  now,  the  nature  of  mortgages  being 
clearly  underftood,  and  the  tranfadion  (whe- 
ther the  mortgage  be  in  fee,  or  for  years, 
forfeited  or  not)  until  foreclofure,  confider- 
ed  as  a  perJbnal  engagement  only,  in  whith 
die  land  is  merely  a  pledge  for  the  money, 
and  remains  in  the  mortgagor  to  every  pur- 
pofe  (except  that  of  fecuring  the  loan)  the 
words,  in  the  principal  cafe,  would  receiir 
a  different  conftruAion,  and  carry  all  the 
teftator'* 
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teftaror's  Intereft  m  mortgages,  whether  sfl 
ice  or  for  term  of  years. 

This  is  evident  from  the  operation  of  a 
deviie  of  all  a  man's  lands,  tenements,  and 
hereditaments;  which  words  being  in  law 
particularly  appropriated  to  real  eftates,  and 
never  applied  to  perfonal  eftates,  unlefs  when 
a  contrary  conftruftion  would  be,  clearly, 
repugnant  to  the  intention  of  the  teftator, 
will  not  carry  mortgages  in  fee,  although 
forfeited,  if  the  teftacor  had  other  property 
to  which  thofe  terms  may  be  properly  ap- 
plied. 

Thus  where  X,  being  feifed  of  feveraj  Sir  Litton 
manors,  of  lands  in  H,  and  of  a  great  per-  i^Idy  R^flcl 
Ibnal  cftate,  having  no  iflue,  made  his  will,  ^'^^-^  ^^^^ 
and,  after  devifing  of  part  to  his  wife  £)r  a^^u^'Rep- 
life,  and  other  legacies,  gav^  all  other  bis  ^1d.  obfcr.  oa 
lands^  tenements f  and  hereditaments  out  of  fet^-  !|P.wm,6i. 
tlement  to  bis  nephew ;  Z,  fubfequent  to  the  ^*- 
making  his  will,  forecloled  and  had  releafes 
of  the  equity  of  redemption  of  fome  mort- 
gages in  fee;    one  queftion  was,    whether 
thefc   mortgages  paffcd  by  ^thc  will  under 
the  general  words,   lands,  tenements;   and 
hereditaments?     And  it  was  unanimoufly 
agreed  by  the  Lord  Chancellor,  aiTifted  by 
the  Mafter  of  the  Rolls,  Lord  Chief  Juftic^ 

3  ^revory 
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S^revor^  and  Jufticc  Tracy ^  that  the  m<Mtg^es 
in  fee,  although  forfeited  when  the.  will 
was  madcj  did  not  pafs  by  thefe  general 
words. 

The  &nie  reafon  that  induced  the  Court; 
in  the  cafe  of  Wilkinjm  and  Maryland^  to 
determine,    diat  if  any  efUte  in  mortgages 
in  fee,  pafled  by  the  words^  "  all  (be  reft  of 
my  goods,   chattels,    Icafes,   eftatcs^    vnon- 
;gages,  ^r.' '  it  was  an  eftate  for  life  only, 
governed  the  decifion   in  the  cafe  of  Sir 
Litton  Strgde  v.  Lady  RuJU,  that  the  tcfta- 
tor's  mortgages  did  not  pafs  by  the  words 
'*  land§,    tenements,    and  hereditaments  i" 
namely,  that  the  words  ufed  by  the  tcftator 
were  not  properly  applicable  to  the  fubje& 
matter,  which  it  was  contended  they  ought 
to  aflfedb,  confidcred  at  the  different  periods 
at  which*  thofe  cafes  were  determined;    a  ■ 
mortgage  in  fee,  when  forfeited,    being  at 
the  time  of  the  decifion  upon  the  former 
cafe  confidcred  as  a  real  eftate,  which,  at. 
the  time  of  the  latter  decifion,  was  fettled  to 
be  only  pe^ibnal  property;  the  eftate,  thou^- 
mortgaged,  continuing  ftill  to  be  the  eftate 
of  the  mortgagor,  fubj^  tQ  the  .payment  of . 
the  pledge  which  i^  upon  it,  and  the  mort-  ' 
g^gce's  right  being  only,  to  the  money  due 

upon  the  JUnd,  not  to  the  land  itfelC 

•^         .^....^    .  .  ^    .      ,.  ,— 

Nor 
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Nor  will  loofc  words,  comprifing  general 
ideasj  added  to  the  fweeping  clauie,  lands^l 
tencixlentSj  and  hereditaments,  enlarge  thel* 
legal  c&e&  thereof,  fo  as  to  make  them  ex-^  - 
tend  to  mortgages ;  efpecially,  if  the  lands^ 
mortgaged  be  of  larger  value  dian  the  eftates- 
co  which  thefe  words  properly  apply* 

And  therefore  where  -P,  feifed  of  lartd^' sir  johii 
In  the  coiindes  of  F,  M,  and  D,  conveyed  sir^^omu 
them  to  G,  by  way  of  mortgage,   and  H^  ]^"^f**' 
was  party  thereto,  and  covenahted  to  pay  *p^"^*-^'* 
the  money  if  P  failed;  in  which  cafe  G  was  Scia  Vent! 
to  oonvey  to  him,,  which  on  Ps  negle&  was  li'swipb* 
done.    Jy  entered  on  the  lands,    and  en-  ^^* 
joyed  them  divers  years;  and  being  feiied 
thereof  and  alio  of  other  lands  in   other 
counties  in  ff^aUs  (whereof  part  lay  in  the 
county  of  M,  as  part  of  the  mortgaged  lands 
did)  but  of  no  lands  iii  F  and  Dj  except 
thoie  mortgaged,  made  Us  will,  and  thereby 
deviled  all  his  lands,  tenements,  and  here* 
ditaments,  in  the  counties  of  j1,  M,  and  C, 
or  in  any  or  either  of  them,    or  elfewbere 
i^thin  the  dominion  of  WiiUs^  to  J  W^  and 
Ids  heirs,  and  devifed  a  rent- charge  of  8o/. 
fer  annum,  i^fuing  out  of  the  fame  lands : 
and,  after  the  bequeft  of  feveral  great  fums 
and  legacies,  be(}ueathed  all  the  reft  of  his 
g^oods,  diattels,   and  perfonal  eftate  what« 

Vot.  !•  A  a  focvcr 
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§9Cftx  (his  debts*  legacies,  aad  iimeral  ex-* 
pe^Bces  being  firft  paid)  unto  his  loviog^ 
mw^\n  wbQiH he  made  fole  executor  of  his 
laft  ^liXr  ^nd  left,  a  black  unfilled  up ;  the 
^leftion.  wasi  whether  the  land^  mortgaged 
f^ioulid  pais  to-  7  ^  by  tlus  devifc,  or, 
whether  the  adminiftratrix  fhould  have  them^ 
And  it  was  decreed  in  favour  of  the  ad- 
miniftratrix for  th^fe  reafons  s  ikft,  .that  ihe 
.tffts^pr  made  ipc;cial  mention  d[  the  three 
eoifoties  ia  wiudv  h^s.  owa  lands  ^^f .  inherit 
tance  laid,,  not.  of  the  counties  in  which 
the  niort^gaged  lands;  laid^  br.t  only  added 
the  g^ral  cXvak,  current e  calamo^  or  elfc* 

.  [where  withinc  the  dopiiiuon  of  IFales  ;  that, 
hoviiig  firft  defcendcd  to  particulars^  he  had 
thereby  fo  limited  and  circrnnfcribed  his 
intention  that  the  general  fortuitous  clauie 
could  not  open  or  enlarge  it  i  for,  that  was 
but  ia  the  jiature  of .  an  ^if  c/etera^  which 
might  ierve  to  fetch  in  fmaU.  parcels  of 
landi  that  were  the  teftator's  own  iiiheri* 
tancc,  layiag  out  of  the  tbiee  counties  par- . 
ticuhrly  mentioned  (of  which,     in   truth, 

.  there  were  ibme)  but  could  never  reach^- 
the  mortgaged  lands  which  were  of  a  dif- 
ferent nature;  and  the  rather  in  this  cafe,. 
becaufe  they»  were  of  great  value,  equiva- 
lent to^  if^noe  exceeding,  the  value  of  his^ 
other  landsi  and  therefore  m^ht  not  pais 


(  m.  > 

bf  Aidh  A  general  claule>  as  i^  OAly  ikbts 
and  members  of  die  othei!  lands» 

Secondlys  bebauie  the  will  had  charged 
the  lands .  that  paffedj  by  the  devife  of  ait 
bis  lands^  with  a  rent- charge  for  life,  and 
no  one  could  be  thought  fb  improvident  as 
to  grant  a  rent  for  life  *  out  of  lands^  which 
vcfc  every  day  redecniiable. 

Btit  it  was  obferv6d  by  th^  courti  thaiC 
it  mi^  hsve  been  otherwife;  Aippofe  the 
devife  had  been,  cif  jail  his  lands  ia  the  faid 
three  counties,    dnd   ch^n,    wicheut  ,riKMr0 
ikidt  ^^  thaf  the  reft  of  his  peribnal  eftate 
fliould  go  to  his  executor  i"  for  then,  per- 
haps, the  mortg^iged  lainds  would .  pafs ;  as 
otherwife^    there  would  have  been  fiothing 
to  anfwer,    or  make  fenfe  of  that,  clauie^ 
•'  and  ftb<  refidue  (f  his  ferfmai  eft  ate y  flee.*' 
far  chat ;  would  have    implied  that  he  bad 
ahrady  devifed  ibme  part  of  it,  or  at  leaft 
rvinced,  that  he  meant  part  of  it  fhould  haw 
pafled:   but,  as  this  cafe  was,  thefe  words 
were  well  underftood,  and.  they  cfFeftually 
aixAvcred  without  any  fuch  conftrudioni  for, 
before -that  claufe  in  the  will,   the  tcllator 
had  devifed  divers  legacies  that  in  the  whole 
did  amount  unco  i  joo  /• 

A  a  !2(  But> 
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tut,  if  the  teftator  hadi  no  other  landed 
btercft  anfwcring  die  defirripdoo  ^vtn  in 
his  will  in  point  of  iicuation  and  circum* 
ftances^  except  mor^^ages,  chey  will  pais  by 
inch  general  wordSj  toough  not  ttcbmadfy 
proper  to  the  fubjcA. 

cxAtv.  Thus,   in  the  cafe  of  Qarht  v.  Abbots 

bJw.Rcp.  where  /,  poflefled  of  a  niartgage  of  die 
s^c  »£q.C2.  ^^^^  ^^^  ^  Cbelfea^  made  his  wiJl,  and 
Abr.  606. 41-    diereby  devifed   to  A  and  his  heirs^  '^  all 

his  freehold  meffuages  and  garden  grounds 
in  Cbelfta:'— It  was  held  by  Lord  HgrJ^ 
itncke,  on  a  queftjon,  whether  •  the  mort* 
gaged  intereft  would  pais  by  this  deicrip- 
don»  that,  as  it  did  not  appear  that  die 
teftator  had  any  other  lands  there^  it  cer- 
tainly would. 

Yet  it  is  obfervable  on  this  cafe,  duit  the 
word  ^^ freeholdy^  could  with  lels  propriety 
be  appiied  to  the  cafe  of  a  mortgage,  thoM. 
the  words  '^  Isnds^  tenements^  and  benSta^ 
ments ;"  the  latter  being  much  mcu^  general 
in  their  nature,  and  more  frequendy  uicd  as 
fweeping  terms,  to  comprize  all  proper^^ 
not  parucularJy  deicribed. 


But  after  a  decree  for  foreclofure  mfit  and 

L  z  fortiori i  after  fuch  decree  made  abkihitc, 

mortgage 
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mortgaged  eftates  dcvifed  by  the  mortgagee 
viil  pafs  by  words  apjdicable  to  a  devife  of 

his  real  property. 

* 

G  being  indebted  co  H,  hb  brother,  640/.  Garret  v. 
devi(ed  to  him  a  nx>rtgage  of  693  /.  of  which  Moieiy  364. 
he  had  gotten  a  decree  of  foreclofure,  but 
before  thcf  account  was  taken,  or  the 
mortgagor  ablblutely  foreclofed,  in  theft 
words,  '*  And  to  my  brother  and  his  heirs, 
tfty  other  freehold  eftate  in  Feverfiam.  Ef 
fer  Curiam^  the  lands  in  mortgage,  being 
deviied  as  real  eftate,  (hall  be  confidered  as 
fuch  between  the  devifor  and  devifee,  and 
therefore  thoygh  this  legacy  is  greater  than 
the  debt>  it  (hall  not  go  in  fatisfadion  of  it« 

■ 

If  a  devife  be  made  of  lands  mortgaged,  ^owv. 
no  decree,  to  redeem  or  be  forecloled,  can  fupra,  z66« 
be  made  againft  the  heir  of  die  devifor,  but 
only  againft  the  mortgagor  and  his  heirs. 

A  devife  ofmoney  on  mortgage  does  npt 
carry  the  intereft  due  at  the  time  of  the 
death  of  the  teftator. 

Thus,  where  R  made  his  will^  and  thereby  Roberts  v. 
gave  to  T  300/.  which  he  hqd  at  intereft y  5jSd»59. 
Jicured  by  a  mortgage  on  the  eftaie  of  M  \  and  Sc-  %  Aik.  113* 
*  alio  gave  him  all  the  meJfuageSy  lands ^  and 
^.  .    ..  A  a  3  tenements 
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tinemeitts^  conveyed  for  fecuring  the  pigment 
of  that  money,  wUil  ^fam  JbaU  h  paid  cand 
difcbargedi  and^  ibon  after  making  his  wiH, 
died,  at  which  time  two  months  intcreft 
was  due  on  the  mortgage.  The  Lord 
Chancellor  was  of  opinion,  on  exc^ons 
to  the  Matter's  report,  (bat  only  the  prin- 
cipal fum  of  300/.  which  was  lecured  by 
the  mortgage,  pafied  by  the  will,  and  that 
the  devifee  was  not  entitled  to  any  incereft 
due  thereont  His  Lx>rd(hip  faid,  that  if 
there  had  oetn  only  the  firft  claufe  in  the 
will,  it  would  have  been  extremdy  clear 
thac  only  the  principal  fum  pafli^  thereby^ 
andthft  the  inteneft  due  did  not  palss  for^ 
that  claufe  could  have  conveyed  nodiing 
but  the  principal  fum  of  300/.  for  which 
the  mortgage  was  made  a  fecurity.  And 
his  Lprdfliip  compared  this  to  the  cafe  of  a 
man's  giving  a  bond  to  another,  in  ^ich  a 
third  perfon  was  become  bound  to  him; 
tbere^  the  principal  fum  only  palled,  and 
not  the  intereft  incurred  upon  it  in  the 
life  of  the  party ;  the  reaibn  of  which  waSj 
that  the  teftator  appeared  to  huve  intended 
to  convey  fomething  that  was  certain,  and 
not  that  which  was  uncertain.  The  quef* 
tion  then  was,  whether  the  fubfequent  words 
'^  Jnd  alfo  I  give  him  aU  the  meffuages^ 
kndsf   fc?c."   made  any  difference.     Had 

this 
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this  elaufe  gone  no  farther  than  tb  have  con)> 
▼eyed  the  mefluageA,  lands^  and  tencnienC8> 
fecured  for  the  payment  ^f  che  money,  k 
might  have  iDeen  more  doubtful)  whether, 
under  thefe  ^ords,  the  intereft  might  not 
have  paflbd  as  well  as  the  principal.  For  k 
might  have  been  faid  that  thofe  words  were 
only  defcriptive  of  the  lands  that  Were  mort.- 
gaged)  and  that,  under  thofe  wordSy  die 
teftator  might  have  intended  to  have  given 
the  whole  that  was  fecuredj  namely,  the 
intereft  as  well  as  the  principal.  However, 
his  Lordfhip  faid  that  would  have  been  a 
ilrained•con(l^uftion•  But  the  words  in  this 
claufe  did  not  reft  there,  for  they  went  on 
and  faid  <^  until  the  fame  Jhould  be  faid  and 
dijcbargei^*  that  was,  until  the  300/.  be 
paid  and  difcharged.  And  from  thence  an 
argument  might  be  drawn,  that  nothing  but 
che  300  /.  was  intended  to  pafs  :  befides,  the 
ordinary  rule  in  the  conftrudion  of  wills,  was, 
that  where  a  former  claufe  in  a  will  was  ex-- 
frefs  and  f  articular j  a  fubfequent  claufe  that 
was  dark  and  obfcure  fbould  not  enlarge  it. 

A  doubt  is  made  by  the  reporter  of  the  EIK«  ^v. 
c^{c  o(  Ellis  V.  Gnavas  (determined  in  the  aCha.  Ca, 
32  and  33  Car.  2.  which  was  between  -t^  5o*»n^i»' 
and  three  years  after  the   making  of  the 
ftatute  of  frauds)    whether,  if  a  mortgagee 

A  a  4  had 
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had  denied  die  mortgaged  lands  by  will  in 
writing,  but  not  attefted  according  to  that 
ftatute  (and  the  will  had  been  proved  in  die 
Ecckfiaftical  Court)  the  deviiee  or  the  exe- 
cutor Ihould  have  the  land  or  ntioney^  when 
clearfy  the  devifcv  wcmx  the  executor  fluxild 
not  have  it  ?    The  anfwer  to  which  quc^ti  • 
feems  to  me^  to  depend  upon  the  feludon 
of  another!   naoielyj   whether  a  deviie  by  a 
mortgagee  of  lands,  mortgaged  to  him,  be 
within  the  fifth    fedion  of  the  ftatute  of 
r  siiow.  S9.     frauds  ?     For  if  it  be,  the  intention  of  the 
fiSSr^*    dcvilbr,   however    ftrongly   exprefled,   will 
Cath.  79.  Si,  not  aficft  the  property  devi(ed,  or  interrupt 

3  Mod.  »6o.      ...  >    r  r  «  ■     ^ 

1  Show.  6S.  It  in  Its  courfe  frono  the  teffai^or  tp  tholcy  to 
tet  V.  Libh.  whom,  by  the  defigqatioQ  of  the  law,  it  wooW 
Carthoj.       havepaiTed,  had.no  fuph  wjU  been  mjidcor 

intention  exprelT^d ;  unlefs  the  circumftsmccs 
required  thereby  (among  which  is  that  o£ 
being  (igned  by  the  party  devifiog,  or  fome 
other  in  his  prefence  and  by  his  diredion, 
ai)d  fubicribed  in  his  prefeiiice  by  three  or 
more  witneirps)  had  b^cp , actually  (pjd^lie^ 
"-'witli,  .     ,0 

I  have  no^  in.  the^  courfe  of  my  refbafches 
upon  this  fubjed,  meti  v^ith  any  cafe  a^- 
pref$iy  dcietmincd  wpon  this  point  j  the  rea- 
fpn  pf  which  I  apprehend  to  be,  tha?  it  has 
l2«e#  vnivcrfajly  hcl^  tg  be  out  of  the  fbtute. 
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Ac  words  of  which  arc«  that^  /'  aUdeviies^BuiT.971, 
of  lipub  and  tenements  ihall  be  in  writing, 
&c/'  which  words,  being  confined  to  real 
property  oQly>  clearly  exclude  mortgages. 
iFor,   as  the  words  lands,  tenements,   and 
hereditaments,  in  a  devife,  have  been  de*- 
termined  not  to  include  mortgages,  if  there  sir  Litton 
was  any   other  fubjeffc  in  .die  will  upon  l^^^y^i^ufl^l 
which  they  would  operate,   becaufe  thofe  i«P«»*7o. 
words-  are  ^applicable  to  real  property  :  fb> 
they  muft  be  held  to  exclude  mortgages, 
when  made  uie  of  in  a  ilacute  j  the  intent        .  ^ 
of  which  iS|    to    t^eftrain    the  ^  difpofition 
of,  iseal  properly '  by  devife,  Xinlefs  the  cir- 
cumfiUnces^  thereby  required^  are  complied 

with.  \  ^   . 

■  •  ■ 

-And>  although  I  have  found  no  cafe  ex- 
prelsly  determined  upon  dus  pardcular  pointy' 
yet  it  is  a  conclufion  necefiarily  refuiting* 
firom  the  fecond*  refolution  of  the  court 
in  die  'laft-mentioned  cafe,  viz.  that  al« 
though  the  teftator,  after  noaking  his  will,' 
forecloied  the  mortgages,  or  obtained  a  ^^• 
rcleaie  of  the  equity  of  redemption,  yet 
they-  would  not  pafs  by  the  words,  lands, 
tenements,  and  herediuments,  contained 
theftin;  but  would  go  to  the  hdr  at. law:; 
the  reafon  of  whi(;h  refolwtion  is  plainly 
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that  they  arc  in  the  nature  of  new  purchafc^ 
which  the  teliator  had  not,  at  the  time  of 
the  making  his  wiM ;  and  therefore,  hy  law, 
could  not  pafs  .thereby,  however  ftrong  the 
intention  of  the  tcftator  might  be  diat  they 
Jhoiild. 


CAP- 
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CAP    XII, 


SDtPtbKits  Of  Bfncumiiranceiei  in  lam 
anD  Cquitp,  in  tobic^  tbe  C)oftrine 
af  tacltng  ptior^nD  latter  decutttted 
tO0etberi0  jRin&oeteli. 


^n» 


ON  appeal  to  the  Houfe  of  Lords  in  the  Symes^  ar« 
cafe  of  Symes  et  al\  v.  Symonds  et  al\  it  si^ w°  Baffet 
was  fettleci,  that  if  there  be  feveral  mort-  ^'  Symonds 
gages  or  other  incumbrances  upon  the  fame  tors  by  mortv 
eftate,  the  firfl:  incumbrancer  who  has  the  rirown's 
Jegal  eftatc,  fhall  be  preferred  to  the  fecond,  ^^^^*  ^^  ^ 
and  fb  on^  according  to  the  periods  at  whi^h 
their  refpe&ive  fecurides  bear  date ;  and  that 
mortgages  were  not  to  be  preferred,  but  will 
taki  pjace  according  to  priority,  and  as  they 
ftand  in  order  of  time  with  ftatutes,  judg- 
ments, and  recognizances. 

So,  in  another  fuit  relpefting  the  fame  LoniBriftoi 
cftate,  the  cafe  was,  Sir  fF  B^  in  1687,  bor-  towofSir " 

rowed 
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wmiam  rowed  one  thoufand  pounds  of  lady  B,  on  a 
Hungerford  judgment  \  at  that  time  there  was  a  term  of 
» Venu  514.     five  hundred  years  kept  on  foot  and  alligncd 

Ca*5.  ritance.     Afterwards^  in  1688,  Sir   ^  B 

and  Ny  one  of  the  thtee  truftees^  alfigned  Ac 
term  to  WzxA  M,  for  fecufh%.onc  thoufand 
five    hundred    pounds  borrowed    of  them 
by  way  of  mortgage :  then  Sir  W.  B,  tcige^ 
tber  nsHitb  the  two  other  trufteesj  viz.  La^  B 
and  S  B,  ajfigned  the  term  to  G,  foV  thfe  bet- 
ter fccuring  the  ioooL  due  to  Lady  BftHc 
qucftion  was,  whether  W  and  M  (houMliavc 
the  benefit  of  the  whole  term,  or  ohljrofa 
third  part  of  it,  one  only  of  the  three  trus- 
tees having  joined  in  the  affignment  ?    It 
was  infilled  that,  "although   but  one  third' 
part  paired  as  to  the  legal  eftate,    yet  the 
€ejiui  que  truft  could  make  a  good  affign* 
ment  in  equity,    and  Lady  5  ought  to  be 
bound  thereby  j  becaufe  Ihe  lent  her  money 
on  the  credit  of  the  judgment,  and,  before 
the  affignment  to  G,  had  notice  of  the  affign- 
ment to  W  and  M.     But  the  Lord  Keeper 
detenmined,  that,  although  there  was  a  term 
attendant,  yet  a  judgment  wai  an  equitable 
lien  oh  tlie  inheritance,    afltS,   confcqiiJfhtly, 
affeded  the  term;  'and  therefore^ Lady  if," 
having  got  the  legal  eftate  as  to  two  thirds 
of  the;,  term  in  G,  in  truft  for  herfelfi  fhould 

have 
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have  the  benefit  thereof^  although  fhe  had 
notide  of  the  mortgage  and  aflignmenti 
made  by  the  cejlui  que  trufi^  jointly  with  one 
of  the  truftees* 

%o^  where  there  was  a  firft  mortgage  ^jj.^^^^ 
which  was  paid  offj  but  no  reconveyancei  %  Vera.  Sx. 
and  next  a  judgment  creditor j  and  the  plain* 
tiff^  a  fecond  mortgagee^  filed  a  bill  againft 
the  firft  mor^gee^  the  mortgagor»  and 
jadgment  creditor,  to  have  a  reconveyance 
frotn  the  firft  mortgagee  (he  being  fatif- 
fied)  which  he  acknowledged  by  anfwer; 
the  firft  mortgagee,  pending  the  fuit,  allign-- 
ed  the  mortgage  to  the  judgment  creditor ; 
and  the  Lord  Chancellor  declared  this  to  be 
juftifiable  in  both  :  and  decreed  that,  unlefs 
the  plaindfi^,  the  fccond  mortgagee,  would 
redeem,  and  alfo  pay  off  the  debt  by  j^|dg- 
menty  the  bill  fhould  be  difmifled. 

We  muft  here  remark,  with  a  view  to 
fome  obfervarions  that  will  hereafter  occur 
in  this  chapter,  that,  in  the  two  laft-men« 
tioned  cafes,  the  affignments  of  the  legal 
eftate  were  not  made  wi;h  a  view  to  alter 
the  priorities  amongft  the  claimants,  but  to 
prtierve  them  as  they  originally  ftood. 


But 


(    366    ) 

But  die  laft  propofidoo^  as  to  the  £f> 
charging,  incumbrances,  muft  be  underftood 
with  this  reftriAion,  that  the  mortgagee  be 
not  guilty  of  any  fraud  or  artifice,  by  con« 
cealing  his  mortgage,  or  otherwife,  to  in- 
duce another  perfon  to  give  credit  to,  or 
lend  his  money  on,  fuch  fubfequent  fecuri«- 
ty ;  for,  if  he  be,  the  fbUequent  incum^ 
brancer  vill  gain  a  priority  thereby. 


Df  iiysfbrd  v» 
Mil]  ward, 
Barnard  Rep. 
loi.  Sc. 
%  Atk.  49. 
Yid.  Shq>h. 
Prac.  Coun£ 
482.  pi.  9. 
A  qudt,  if  fuch 
cafes  not  avoid 
prior  claim  at 
Jaw  as  fraudu- 
lent. 


Thus,  where,  on  a  treaty  of  marriage  be- 
tween yf  and  JJ  his  wife,  C  the  &dier  of  jf, 
and  D  the  father  of  B,  had  a  meeting  to- 
gether ;  at  which  meeting  Af,  who  had  a 
mortgage  upon  Cs  eftatCj  was  accidentally 
prefent  j  C  and  D  difcourfed  together  on  the 
fubjed,  and  talked  of  making  a  fettlemeot 
upon  the  eilate  on  which  the  mortg^  to 
ilf  j^as  fccured:  Af  never  mentioned  to  the 
father  of  B  that  he  had  fuch  mortgage,  but 
called  out  C  and  reminded  him  thereof.  M 
then  agreed  with  C  that  he  would  take  his 
perfonal  fecurity  for  the  money,  and  they 
returned  into-  the  room  together,  when  an 
agreement  was  entered  into  between  C  aad 
Z>,  in  the  prcfence  of  My  to  Jcttle  the  eftatc 
in  ftrift  fcttlement.  .Afterwards  the  mar- 
riage took  effe£t>  and  M  brought  an  epSk^ 
mcnt  to  recover  the  poiTeffion  of  this  eftatc 
as  mortgagee  i  whereupon  ji  and  B  his  wife 
*    ^  brought 

5 


(    3^7     ) 

brought  a  biU  againd  M  and  -C»  in  order  to 
have  a  perpetual  injuniftbn :  ikf  admitted  all 
the  fads,  but  pretended  not  to  remember 
any  thing  of  the  agr^ment  to  accept  C*s 
peribnal  fecurity  for  the  money  lent.  C  was 
exanuoed  as  a  witnefe  in  the  caufe  for  bodi 
parties^  and  fwore  to  the  faft  of  that  agree  - 
ment :  and .  the  Lord  Chancellor  was  of 
opinion,  that  die  plaintiffs  were  well  entitled 
to  a  perpetual  injundtion,  and  ought  to  be 
relieved  under  the  biod  of  frauds  for  that  M 
havifig  voluntarily  concealed  his  mortgage 
at  the  tinie  of  the  treaty  of  marriage,  was 
not  entided  to  have  any^  benefit  from  it 
againlt  the  plaintiff. 

The  equity  of  the  latter  incumbrancer  v/ill 
be  ilill  much  greater,  if  the  firft  incum- 
brancer be  concerned  in  tranfafting  the  fub- 
fequent  fecurity,  and  omit  to  inform  Iiim  of 
the  demand.  '       / 

So,  where  Z)>  iV,  and  //,  having  lent  5  Drtpcr^^r^ 
8ooo  /•  upon  a  mortgage  in  tee  or  the  manor  et  aC. 
of  Fy  and  on  a  ftatutd  in  i6oo/.  penalty  as  '  ^*^^  -^'^ 
a  farther  fecurity  j  and  H  being  a  counfellor, 
and  afterwards  confulted  by  J  zsto  2i  loan 
of  200  /.  to  5,  on  a  mortgage  of  the  manor 
of  G,  encouraged  him  to  lend  his  money, 
drew  the  mortgage -deed,  and  inferted  therein 

a  CO- 
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a  (Covenant  that  the  cftate  was  (ree  &om  lAi 
cumbranccs,  making  no  mention  of  the  ft^- 
tute  which  was  taken,  becaufe  T  was  fiip- 
poied  to  be  deficient.  The  queftion  wa% 
whether  H  fbould  be  admitted  Co  take  M- 
vantage  of  the  ftatote  to  Icfftn  7's  fecuritf 
^  upon  tlie  manor  of  G  ?  And  it  was  hdd  hfi 
fhould  not ;  for  if  he,  who  only  concealed 
his  incumbrahce,  (bould  be  poftponed,  mudi 
more  ought  H  who  was  intruiled  as  couofet 
by  the  mortgagee,  promoted  the  loan,  and 
drew  the  conveyance  with  covenants  that  thu 
eftate  was  free  from  incumbrances* 

Morattart  j/*.  And  if  a  firft  mortgagee  be  a  witne(s  to  i 
ir'oyd!'^^^"  fccond  mortgage  deed,  and,  knowing  the 
\^^^  ^^P'     contents  thereof,  do  not  acquaint  fuch  iccood 

mortgagee  with  his  former  mortgage,  this 
will  give  the  latter  a  preference* 

Ibid.  It  is  likewife  faid,  that  it  will  make  no 

difference,  although  it  be  not  in  proof  that 
the  witncfs  knew  the  contents  of  the  fecond 
mortgage ;  for,  fince  it  does  not  appear  but 
that  he  .might  have  known  them,  the  law 
will  prefumc  that  every  witncfs,  who  can  write 
or  read,  is  acquainted  with  the  fubftance  of 
a  deed  or  indrument  which  he,  having  at- 
tcfted,  undertakes  to  fupport  by  his  cvi* 
d<.nce« 

Bat 
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But -die  editor  of  Peer  fFilliams's  rtports,  «  P.Will.  :t4- 
in  a  note  added  to  the  above  obfervation> 
lipubts  the  truth  of  the  propofition^  and 
queftions  whether  the  bare  attefting  a  fubfe^ 
:l|uent  incumbrance^  without  other  circum- 
ftances  of  prefumptive  notice,  wijl  poftpone 
a  prior  incumbrancer^  fince,  at  ^at  rate,  a 
prior  mortgagee  or  incumbrancer  may,  , 
without  any  frauds  or  ifi  intention  on  his  fide, 
be  liable  to  be  cheated  of  his  fecurity.— * 
And  £>  (he  obferves)  he  found  it  faid  by 
Lord  Khtgy  in  the  author's  {Peer  fVtlliams) 
report  ci  an  anonymous  cafe,  in  Mich,  term. 

And  Lord  Hardwhke.  before  whom  this  Wilford  v. 

•  •  Bcczly 

point  was  agitated,  in  the  cafe  of  Wilford  j  vcj*  6. 

and  Beezfyy   faid,  "  that  he  did  not  think 

'^  that  the  bare  attefting  a  deed  as  a  witnefs, 

*'  would  create  fuch  a  prefumption  of  his 

•*  knowledge  of  the  contents,   as  to  afFeft 

'*  him  with  any  fraud  therein ;  for  a  witnefs 

*'  is  pnly  to  authenticate  it,  and  not  to  b? 

**  privy  to  the  contents/* 

» 

And  Lord  Thurlacviin  the  cafe  of  Becket  and  ^^kft  v. 
Cordley^  feems  to  have  been  of  a  fxmilar  opinion .  ^^^df  Chan, 
with  Lord  Hardwicke^  upon  this  fubjeft;  for  Rep.  357. 

jpeakiog 


i 
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fpcaking  therein  of  the  cafe  of  Moxatia  and 
Murgatroydy  his  Lordfhip  fays,  *'  ihc  firft 
"  mortgagee  was  a  witnefs  to  the  fecond 
"  mortgage,  and  was  therefore  poftponed^ 
"  I  do  not  leave  this  as  a  cafe,  which  I  fliould 
**  determine  in  the  fame  manner^  for  a  witnefi 
**  in  prafticc  is  not  privy  to  the  contents  of  the 
"  deed.  The  book  refers  to  a  cafe  where  Lord 
"  iSTz/^^denies  the  law  to  be  fb." 

But  if  any  neglcft  can  be  imputed  to  a 
witnefs  fo  circumftanced,-  it  feems^that  would 
affeft  him,  and  give  priority  to  a  iubfequent 
incumbrancer  j  for  it  is  a  principle  of  equity, 
that  where,  of  two  perfons,  one  of  whom 
has  been  guilty  of  a  ncgleft,  and  the  other 
has  not,  there  muft  be  a  fufFerer,  the  lois 
ihall  light  on  him  from  whofe  omiflion  the 
mifchief  arifes.  The  following  cafe  is  a 
very  ftrong  inilance  of  the  ftriftnefs  with 
which  a  Court  of  Equity  infbrces  the  above 
maxim  ^  for  it  appears  that  no  imputation  of 
fraud  was  imputable  to  the  perfon  to  whofc 
cafe  the  rule  was  implied,  nor  of  negleft,  ex- 
cept in  not  being  acquainted  with  the  doc- 
trine of  fatisfaftions,  which  may  juftly  be 
eonfidered  of  the  mod  refined  nature* 


TJius, 


■ 

Thus,  where  JV*s  younger  brother,  hftV-  Hobbs  tu 

.  •  /•  »  11   Norton, 

ingan  annuity  ot  lOo/.  per  annum  charged  i  vern.  136. 
cn  lands  by  his  father's  will,  contrafted  with  Xbr.*5^5.' pL 
H  for  fale  thereof;  H  went  to  N  and  in-  3.  9Vjn/Abn 
formed  him  of  his  intended  purchafe,  defir-  Watt«  v. 
ing  to  know  of  him  if  his  younger  brother 
had  a  good  title  to  it>  and  whether  his  father 
was  feifed  in  fee  at  the  time  of  making  the 
will,  and  if  it  had  ever  been  revoked.  N 
told  him  he  believed  his  brother  had  a  good 
title,  and  that  he  had  paid  him  the  annuity 
for  twenty  years  j  but  at  the  fame  time  in- 
formed him,  that  he  heard  there  was  a  fettle- 
ment  made  of  his  father's  lands  before  the 
wiU,  which  was  in  the  hands  of  7*,  but  that 
he  had  never  ieen  it,  and  therefore  could  not 
tell  what  were  its  contents ;  and  encouraged 
the  purchafe,  telling  H  he  had  not  only 
paid  his  brother  the  annuity  to  that  tim^ 
but  had  alfo  paid  his  (ifters  three  thouland 
pounds  under  the  fame  will.  The  purchafe 
was  completed,  and  afterwards  N  got  the 
iettlement  into  his  hands,  and  would  have 
avoided  the  annuity,  the  lands  being  thereby 
intailed.  ^  /Ts  bill  was  to  have  the  annuity 
decreed  or  repayment  of  his  purchafc- 
money;  and  though,  on  the  hearing,  thcte 
"was  no  proof  that  N  had  any  notice  of  the 
contents  of  this  fettlement  at  the  time  he 
promoted  the  purchafe,  yet  the  Lord  Keeper 
Vol.  I.  B  b  decreed 
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decreed  the  psyment  of  the  annuity  mitAf 
on  the  encouragement  N  gave  H  to  pro^ 
ceed  in  completing  tlie  contraft;  for  that 
it  was  a  negligent  thing  in  bim  not  to  have 
made  himfelf  acquainted  with  his  own  title, 
that  he  might  have  informed  the  purdiafcr 
of  itj  when  he  came  to  enquire  of  him. 

And  fuchconftru^tive  fraud  not  only  binds 
the  party  himfelf  perfonally^  from  whofe 
negligence  it  arifes^  but  alfo  biiids  the  Jandsj 
&r.  chargied« 

TtsrTon  v.  Thus  where  5,  the  elder  brother  of  I  J?, 

Bro.  Chan,  was  Under  fetdement  cndtled  to  a  real  cftacr> 
Bro."  Rep.*  charged  with  8000  /.  for  one  younger  child 
Chan.  388.*    Qf  tj^g  marriagCy  but  fubjedl-  to  a  provifo, 

that,  if  the  father  fhould  give  to  any  of  his 

.daughters,  or  younger  fons,  any  money  or 

^  lands>  for  or  In  advancement  in  manrage  or 

ctberwifef  the  value  thereof  fhould  be  dc- 

.  dufted  ffpm  the  portion,  unlets  he  {houU  by 

writing  declare  to  the  contrary.    The  father 

devifed  to  I  B  4000/.  after  the  deadi  of 

his  (the  fon's)  mother,  and  the  refidueof  his 

.  peribnal  cftate,  and  died.    Tltcn  the  elder 

Ion  fuflered  a  recovery  by  which  hb  obtained 

the  fee  fimplc  in  the  lands.  Afterwards  J  B 

applied  to  P   to  lend  him  3000/.  on  the 

fccurity  of  the  8000  /.  portion,  for  winch  be 

/    al%ned 
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afligpied  5000/.  part  of  the  8ooo7.  as  i 
ftctiritjr,  and  alfo  entered  into  a  bond  in  a 
i^enaley  fo(r  the  fame.  P,  previous  to  lending  the 
30CX)  /.  applied  by  his  folicitor  to  B,  inform- 
ing him  of  /  5's  application,  and  dcfired  to 
be  informed  by  him',  whether  the  Jooo  /. 
was  a  fubfifting  charge  upon  the  eftate,  when 
B  declared  that  it  was,  and  that  P  might 
fafely  advance  his  money  upon  the  fccurity. 
B  alfo  afterwards  applied  for,  and  ob« 
tained  a  fum  of  money  to  pay  off  the  8000  /. 
portion  j  and  gave  P's  folicitor  notice  that 
he  would  pay  off  the  3000/.  at  the  end  of 
fix  months  after  the  notice:  6  dying  fooii 
afcer^  the  money  was  not  paid,  but  from  thef 
death  of  his  father,  and  down  to  his  owii 
death,  he  paid  the  intereft  of  the  8000/. 
Upon  his  death  the  eftate  defcended  to  his 
two  daughters*  B  had  poffeffioii  of  th6 
ietciement^  and  knew  of  the  advancenrients 
of  the  father  to  /  JS  j  but  fuppofing  them 
not  to  afied  the  portion^  did  not  reveal  the 
lame  to  P.  A  bill  was  filed  by  the  mort- 
gagee agalnft  the  daughters  to  have  th^ 
3000  /.  raifed  and  paid  out  of  the  fettled 
eftate«  They  fct  up  as  a  defence,  that  the  be- 
queft  of  the  4000/.  and  of  the  refidue,  was 
a  fatisfa&ion  for  the  portion  under  the  pro- 
viib  inferted  in  the  fettlement.-  And  it  being 
held  that  the  bequeft  was  d.  fatisfadion,  it 
then  became  a  queftion,  whether  B  had  not 

B  b  a  bot:i;n(l 
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bound  himfelf  and  the  laricJ  notwithftanding, 
by  his  declaration  '^  that  the  portion  was  a 
fubfifting  charge  ?'*  It  was  agreed  on  behalf 
cff  the  daughters,  th^t  if  S  knowingly  iraf- 
reprefented  the  cafe  to  P*s  attorney,  it  cer- 
tainly muft  bind  hirtl.  All  the  caifes  wcnl 
that  the  perfon  mifreprefenting  was  bound 
by  his  own  mifreprefentation  ;  but  this  went 
fomcthing  farther,  namely,  to  bind  the 
lands.  If  a  man  was  guilty  of  a  fraud, 
by  which  the  land  was  affeftcd,  tfcc  miA 
reprefentation  would  bind  the  land;  but  if 
there  was  no  fraud,  the  land  could  tiot  be 
affcfted.  It  was  the  duty  of  P*s  folicitor  ta 
make  every  enquiry ;  he  ought  to  have  made 
the  truftees  parties.  It  was  great  negligence 
on  his  part  not  to  take  a  legal  (ecurity,  Ht 
ought  to  have  enquired  what  /  S  took 
under  the  will.  ,  The  principle  the  court 
V^ent  upon,  was  by  afting  upon  the  con^ 
icience  of  the  defendant  in  fuch  cafes ;  if  the 
defendant  was  afting  againft  confcienct,  the 
court  would  apply  a  remedy,  but  there  was 
in  this  cafe  nothing  againil  confcience.  B 
was  ignorant  of  the  legal  cffeft  of  the 
legacies.  If  then  there  was  no  frauds  there- 
was  nothing  for  the  Court  to  relieve  againft, 
and  the  land  could  not  be  bound.  But  by 
Buller,  Juft.  (who  fat  for  the  Chancellor, 
the  only  queftion  is,  whether  P  has  a  right 
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to  liave  ^oooA  railed  for  payment  of  his 
debtj  out  of  the  eft^te  of  James.  It  is  argued, 
that  this  is  not  to  be  done  unlefs  there  ig 
fuch  a  fraud  as  to  af&A  land,  and  that  here 
was  lib  (raudj  but  B  a£ted  innocently*  It 
Ijrings  to  my  mind  %  ^afe  tried  before  me  at 
CuildbaU^  by  one  nucrchant  againft  another, 
for  giving  a  falfe  charafter  of  a  third  perfon, 
by  which  the  plaintiff  was  induced  to  give 
him  a  credit;,  and  loft  his  money ;  my  di* 
rciflion  to  the  jury  was,  that,  if  one  man 
tells  jinother  a  falfchood  by  which  he  is  in- 
jured, the  deceived  perfbn  has  his  remedy 
bj  an,  adioa.  Tfaofe  who  wilh  to  maintain  the 
daughter's  cafe,  argue,  that  B  tbe  father  was 
a  total  ftrangcr  to  the  cafe,  which  argument 
admits  the  prjinciple,  that  if  he  had  been  ia^ 
Derefted,  the  declaratioa  would  bind  Hcr6 
jtbe  perfon  of  whom  the  queftion  was  aflced, 
certainly  had  np  intereft.  Ffaud  is  a  queftion 
pf  law^  .and  of  fad.  It  is  ^ways  confider- 
ed  as  a  conftru^ive  fraud  where  the  party 
knows  the  truth  and  conceals  it^  and 
fuch  conilrvdive  fraud  always  makes  the 
party  liable.  I  think  that  here  B  knew  of 
the  provifo  aad  advancements^  and  that 
in  this  court  he  was  obliged  to  take  notice 
pf  them.  In  faft  he  had  exprefs  iiotice. 
\t  is  npt  like  the  cafei  of  a  latter  deed  re- 
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fcrrmg  to  a  former  one.  The  enquiry  was 
a  very  proper  one  pq  |Jie  part  of  P,  and 
completely  repelled  any  imputation  of  neg^ 
Ugence  in  l^js  agents  ^d  the  enquiry  was 
properly  made  of  the  party  imme^Jiatdy  in^ 
tereftcd.  B,  at  the  time  of  the  enquiry,  had 
the  eqyitable  intereil  in  the  eftate>  and,  upon 
the  application,  affurcd  P,  ihzt  he  mig^t 
fafcly  lend  his  money.  The  enquiry  was  duj 
moft  material  P  could  make.  If  B  ad-, 
mitted  the  term  to  be  in  exiftence,  he  muft 
be  bpupd  by  his  admifllon.  tie  had  fuU 
notice,  and  induced  P  tp  lend  his  moneyj 
which  was  a  fraud  that  would  affeft  the 
daughter's  eftate.  The  term  mufl:,  theirefbrei 
be  held  to  be  in  force  to  fecure  the  yxo  U 
find  the  truftees  muft  raife  that  fum. 

And  if  iuch  fubfequent  mortgagee  apply 
p}  a  prior  incuq:>brancer,  to  know  if  he  hath 
any  incumbrance  or  mortgage  on  the  eilate 
upon  which  he  intpnds  to  take  a  fecurity, 
and  he  denies  that  he  hath  an^^  he  will  loic 
his  priority. 

to 

But,  in  this  cafe^  it  will  be  peccflary 
for  fuch  fubfequent  mortgagee,  or  his 
^gent,  to  inform  the  prior  incumbrancer 
that  he  is  about  to  lend  t|ie  mortgagor  mb-. 
pcy,  or  orfxerwife  he  will  not  on  denial  lolc 

his 
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Im  priority ;  for  he  is  not  bound  to  aofWer 
unlcfi  he  knows  of  iuch  intenci(Mi>  as-  the 
qucftion  may  be  put,  merely  to  fatisfy  an  , 
impertinent  euriofity. 

Thus,  where  R  had  lent  money  to  S  ibbotfon  v. 
tipon  a  mortgage  of  his  eftace,  and  /  being  %  vem/  ssh 
like  wife  about  tjo  lend  S  money,  direfted 
G  to  enquire  of  i?,  whether  he  had  any 
incumbrance  or  mortgage  on  that  eftate, 
who  denied  that  he  had,  and  on  a  fecond 
application  returned  the  fame  anfwer;  R 
acknowledged  that  G  met  him  in  a  public 
iliatk^t,  and  enquired  of  him  what  money 
S  owed  hinij  but  dented  that  G  informed 
him  /  was  about  to  lend  S  money;  nor 
did  G,  on  crofs  exarrnnation,  take  upon 
himfelf  to  fwear  he  dkl ;  the  Lord  Keeper 
direded  an  iflue  to  try  whether  G  told  the 
defendant  diat  the  plaintiff  was  about  to  lend 
money  on  the  eftate  of  «S,  when  he  enquired 
what  S^%  debt  was. 

And  if  there  be  feveral  equitable  interefts  «  Vez.  477- 
aflfe<£ting  the  fame  eftate,  they  will  attach  Taibot^S^ 
upon  it  according  to  the  refpe&ive  periods 
at  which  they    commenced;   for    it  is   a 
maxim  in   equity  as  well   as  in  law,   that 
^  ^i  prior  eft  tempore  potior  eji  jure, ^^ 
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aarke  v.  So^  wherc  Jot  Smith  and  Samuel  his  ton 

Barnard  Rep.  mortgaged  ao  cftate  by  feofitncnt  to  ff^a^ 
tLl'lhr^M.  ^d  ^'^^^^^^^  aftprwards  died,  leaving  EU^ 
41  Supra.       zaieib  Smitif  his  heir,  who  m^ied  fbmas 

Bromwicb ;  Thomas  took  an  affignmeni  of  the 
mortgage  if  the  name  of  Anthony  Bromwich 
in  trufi  for  bimfelf     Then   Tljmas  mQit- 
gaged  thp  fame  premifes  to  EUzahetb  his 
ififter.    Afterwards,    Thomas   d^vifed    thefe 
premifes  (q  Anthony  A^hh  ^^  grandibn^  and 
his  heirs.    At  t}ie  time  of  vcaking  this  will 
he  had  two  dayghtersj  Anne^  iparried  to 
Robert  Abbott  and  E^zabetb.^^Tbomas  died, 
his  wife  furyiving  j  then  (he  died,  and  Eliza- ' 
^eth  the   daughter  marripd  Peter  Newby, 
A  bill  was  then  br<?ught  by  Peter  and  Eliza^ 
bethhis  wife,,  ag;ainft  Robert  Abbot  and  Amie 
his  wife,  Jntht^,  Abbofi  and  Rober4  the  frzj 
pf  Robert^  prayings  to  be  let  intq  ^  rcdaaap- 
fion  of  a  moiety^  infifting^  that  Tlmas  i^d 
pnly  ja  redpernabfc  intereft,  and  no  power  tq 
difpofe  of  the  inheritance;   and  (he  Coi^rf 
decreed  a  redemption  as  to  a  moiety.    Thi$ 
decree   was   never  carried   into  cxecurion^ 
and  Anthpny  Abbot  was  permiped  tp  continue 
in   poffeflion   until  his   death.     In    1720, 
Anthony  mortgaged  t)»e  premifes  fo  Ta^lar^ 
pd,  in  1724,  again  to  Nifholas.  andafeer- 
"wards   made    feyeral    other    mortgages   tq 
^Vr^f /f?fi  and  then  died,  leaving  Anthony  his 
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heir  Jtf  law.  Then  Peter  Nemley  and  EUza^ 
petb  his  wife,  and  Anney  who  was  the  widow 
of  Robert  Abbots  for  divers  confiderations, 
^conveyed  the  premifcs  to  Robert  the  fon  of 
Jtobert  and  his  heirs,  who  afterwards  took  aa 
jaflignment  of  Taylor's  mcwtgage.  In  thi^ 
fame  year  Nicholas  affigned  his  mortgages 
%o  Clarke.  Then  Elizabeth  the  lifter  of 
f homos  died,  having  firft  made  her  will  an4 
Peter  Newley  executor  thereof  who  alfo 
died  leaving  Thomas  Newley  executor  of  his 
will.  Then  Thomas  Newley  alSgncd  all  his 
^ntereO:  in  the  mortgage  to  Clarke^  who  now 
brought  his  bill  againft  Robert  Abbot y  Anthony 
/ibbot^  and  Elizabeth  Abbots  praying  that  an 
account  might  be  taken  of  what  money  was 
due  to  Robert^  on  the  afllgnment  of  the  mort^ 
gage  which  was  made  to  him  by  Taylor^ 
and  that  the  plaintiff  might  redeem  him ; 
;md  that  AHthony  and  Elizabeth  might  come 
to  an  account  as  to  the  mortgages  which 
were  alCgned  tx>  him,  and  be  declared  to  pay 
thofe  fums  to  the  plaintiff,  together  with 
the  money  which  he  Ihould  pay  to  Robert  i 
and,  in  default,  that  Anthony  might  be  fore- 
clofed.  And  the  Lord  Chancellor  was  of 
opinion,  that  the  plaintiff  was  entitled  to 
l*elief^  as  far  as  he  could  take  that  relief^ 
within  the  compafs  of  the  former  dec  ee; 
^^,  if  the  plaintiff  had  got  tbe  legal  eftate 

either 
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ekhcr  himiclf^   or  in  a  truflee  for  him,  fo 
that  he  could  have  brought  an  ejedmenc 
and  put  the  defendants  to  have  been  plain* 
tifi^  here,  ic  might  have  deferved  confidera. 
tion,  whether  thefe  defendants  would  have 
been  entitled  to  have  redeemed  the  prefent 
pkdntifi^i  but,  as  the  plaintiff  had  not  the 
legal  eftate,  and  was  forced  to  come  into 
equity,  he  muft  fubmit  to  be  redeemed  by 
JntbofTf  Jbboti  and  could  put  no.other  terms 
upon  his  redeeming  Um,  than  fuch  as  fell 
within  the  compafs  of  the  former  decree. 
His  Lordffa^  faid  that  "  ^i prior  eft  tempore 
potior  eft  jure,'*  was  a  rule  that  held  in  equi-? 
table  as  well  as  in  legal  rights.     That,  in 
this  cafe,    Robert  had    the  firft  equitable 
right,  and  therefore  his  mortgage  muft  be 
paid  oflfin  preference  to  that  of  the  plaintiff. 
It  was  true  the  plaintiff  had  taken  in  the 
mortgage  made  to  Elizabeth,  the  lifter  of 
Thomas,  which  was  prior  to  TayIor*s  mort- 
gage under  which  the  plaintiff  claimed,  but 
he  had  no  legal  eftate,  for  want  of  taking 
in  an  affignmcnt  from  Anthony,  or  at  Icaft 
for  want  of  having  him  before  the  court  in 
order  to  have  a  conveyance  j  and  therefore 
Robert,  who  had  the  aiCgnment  of  the  mort- 
gage which  was  made  to  Taylor,  previous  to 
any  aflSgnment  of  the  mortgage  which  Clarke 
took,   muft  be  preferred  to  him :    and  his 

I^rdlhip 
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L/Ordfhip  faid,  that  it  was  never  determined  ' 
that  a  puifne  mortgagee  could  proted  himfclf 
againft  a  prior  mortgagee,  by  purchafing  a  * 
mortgage  previous  to  his,  where  there  was  no 
legal  ellate  in  that  mortgagee  frorh  whom 
he  took  his  iecond  affignment,  efpecially 
without  bringing  the  truftee  of  that  mort- 
gage before  the  court. 

But  this  general  rule  admits  of  an  except  %  Vez.  486. 
tion  if  any  one  of  the  parties  hath  more  Bt^dington, 
equity  to  call  for  the  Iqgal  eftate  than  the  \^^'  ^"^^ 
others ;  for  he  that  hath  more  ecjuity  ihall 
be  preferred. 

So,  in  the  cafe  of  Wyndbam  v.  Ricbardfon  Wyndham  v. 
et  al\    where  the  defendant  acknowledged  ^fai\ 
the  money  was  not  paid  by  him  for  a  ftatute  *^^'^^' 
purchafed  in  to  cover  his    mortgage,    but  i^^i^* 
ofiered  to  pay  it  on  the  aligning  the  extent ; 
it  was  urged,  that  pui/ne  mortgagees  were,  in 
fuch  cafe,  prote6ted  againil  a  former  mort* 
gage  on  this  reafon  only }  becaufe  they  were 
entitled  in  equity,   by  aftually  laying  out 
their  money  on  their  mortgage,  and  were 
entitled  in  law,  by  purchafing  in  the  former 
incumbrance :  and  fo,  having  a  title  both  in 
law  and  ec^uity,  he  that  had  only  a  title  in 
equity  ihould  not  prevail  againft  both.    But 
the  defendant  had   no  titld^  in  hw;    for, 

though 
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though  the  ftatutc  was  extended,  yet  it 
was  not  afllgaed  to  him,  he  not  having 
paid  for  it,  and  the  plaintiffs  offered  to 
difcharge  him  of  that.  But  the  Lord 
Chancellor  wa3  (kongl^  ^inl^  them  on 
this  pointf 

Another  ground  of  exception  to  the  ge^ 

neral  rule  above  referred  to,  is  fuggefted  by 

aP.wm,30$,  Lord  f^lht   in  the  cafe  of  Tourvi/U  and 

Naijb^  where  two  cxeciitors,  being  alio  rcfi* 
duary  legatee;}^  on^  of  them  for  a  valuable 
confideration  aligned  over  part  gf  his  re&- 
duary  (hare  to  J  B,  and  then  for  a  valuable 
confideration  likcwife  afligned  over  his  whole 
refiduary  (har^  to  thp  other  executor  and 
reOduary  legatee,  who^  as  it  was  f^d,  had 
no  notice  of  the  forp[ier  aflignment  j  where- 
upon  it  was  infilled  that  this  legacy  of  the 
furplus  was  a  (bo/e  in  adion  good  only  in 
equity,  and  not  at  law,  in  which  cafe  the 
aflignment  which  was  prior  \n  time  mull 
pake  place,  confequendy  that  made  to  A  B 
would  prevail.  To  which  it  was  replied^  that 
though  a  legacy  were  a  cbofe  in  aftion,  yet 
when  it  was  affigned  to  an  executor,  he, 
.  having  a  remedy  at  law,  was  in  a  different 
fituation  from  a  third  perfon.  But  Lord 
•  I    Talbot  faid,  that  he  did  not  fep  any  differ- 

^.  pr.ces  for  the  thing  affigncd  was  ftill  but  a 

cbq/c 
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ehofe  in  a6bion>  which  the  executor  himfelf 
could  not  come  at>  unleis  by  aftion  or  fbit^ 
either  in  law  or  equity;  but  his  Lordihip  far* 
thcr  obferved,  that  it  feemed,  if  it  had  been 
a  mortgage  made  to  the  tedator^  and  ajQign- 
.  cd  by  one  of  the  executors  to  the  other,  the 
latter  might  have  entered ;  but  in  the  prin« 
cipal  cafe  the  aflignment  was  but  of  laoo/. 
due  upon  all  the  mortgages  made  to  the 
tcftator  from  ^  £  the  father,  and  to  A  the 
ion,  which,  not  being-  recoverable  otherwife 
than  by  a  fuit  in  equity,  was  clearly  a  cbofe 
in  aftion. 

It  is  a  rule  in  equity,  that,  where  feveral 
peribns  have  equal  equity,  he  amongft  them 
that  hath  poflelfion  of  the  legal  eftate^  may 
make  all  the  advantages  of  it  that  the  law 
admits  of,  and  thereby  proteft  his  tide,  al* 
though  it  be  (ubfequent  in  point  of  time; 
and  his  adverfaries  IhaH  have  no  help  in 
equity;  for  it  will  not  difarm  a  purchaler, 
but,  where  the  equity  is  equal,  will  leave 
the  law  to  prevail 

Therefore,  if  there  be  feveral  mortgagees,  Booveyor. 
the  laft  mortgagee,  having  lent  his  money  f  ch^Cau 
upon  a  valuable  conHderation,  and  without  «o'* 

^  .  Churchill  V. 

notice,  may,  by  purchafing  in  the  precedent  Gmre, 
incumbrance,  wkicM  carries  with  it  the  legal  \  yf^^'J^^^ 

eftate,  »«^ 
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ifiatiy  prote&  himielf  againft  any  nior^;agee 
KagAaw  v.  fubfcqucnt  to  the  firft  and  prior  to  the  laft ; 
strangcf  140.    for  then  he  will  have  both  law  and  equity 

Vpon  his  0de. 
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This  privilege  of  protcAion,  by  purchas- 
ing in  prior  incumbrances,  orig^ates  in 
the  particular  conftitudon  of  the  legal  jurif- 
diction  of  this  country.  It  could  no(  hap- 
pen but  where  the  adoiiniftration  of  law  and 
equity  was  divided  among  different  courts, 
and  created  difierent  kinds  of  rights  in 
.eftateS'S  and  is  grounded  upon  that  force 
which  courts  of  the  latter  defcription  ne- 
ceflfartly  and  rightly  give  to  the  common 
law  ai|d  to  legal  titles.  For,  although  they 
break  in  upon  the  .  common  law  where  ne- 
ceffity  and  conff;:iencc  require  it,  ftill  they 
allpw  fuperior  force  and  Arength  to  a  legal 
tide  to  eftates,  when  not  urged  to  do  other- 
wife  by  thofe  motives;  and,  confequently, 
where  this  is  a  legal  title  and  equity  on  one 
fide,  and  equity  only  upon  the  other,  they 
will  never  fuffer  the  fide,  in  which  both  theie 
rights  concur,  to  be  hurt  by  that  in  which 
one  of  them  only  is  to  be  fbondr 

Hijreonv.  Thus,  where  S,   having  granted  a  rent- 

vteca^r  charge  for   aooo/.   to  i/,    mortgaged   the 

Tp^wuuw    P**^"^^^^^  ^^^   12.00/.  tQ  C,  and  afterwards, 

thofe 
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thofe  that  had  Cs  intereft,  he  being  dead,  i  ch.  Cat. 
bought    in   a  judgment    precedent    to  the  churdiiifi^ 
grant  of  the  rcnt-chargc  j  H,  exhibited  his  fj^^» 
bill  to  difcover  what  eftates  C  clainoed,  and  Sc.  NcUon  s^. 
charged  that  C  had    notice  of  H*s  rent-, 
charge  before  he  took  the  mortgage.     The 
defendants  pleaded  the  mortgage  to  C,  and 
that  afterwards    hearing  of  precedent    in- 
cumbrances,   they  bought  in  a  legal  title 
prior  to  the  plaintiflTs,  and  offered  -to  affign 
all  to  the  plainti6F,  if  he  would  pay  what 
was  due  on  the  mortgage  and  on  their  new- 
acquired  title ;   but,  if  he  would  not,  they 
infilled  that  they  ought  hot  to  be  obliged 
to  diicover  what  that  eftate  was  they  had 
bought  in;   and  that  their  title  ought  not 
to  be  drawn  under  examination  in  equity  i 
and,  by  way  of  anfwer,  they  denied  that, 
to  their  knowledge  and  belief,    C  had  any 
notice  of  the  rent-charge  when  be  lent  the 
1 200  /.  which  plea,  on  debate,  was  allowed 
to  be  good. 

And  this  pomt  was  fully  fettled  in  the  fol- 
lowing cafe  by  a  fblemn  determination  by 
Lord  HaU,  who  gave  it  in  the  name  of  the 
**  creditors  tabula  in  naufragloC* 

There  E  being  fcifed  of  die  manor  of  W,  Marfh  -v.  Lcc. 
and  of  the  mjinor  of  M  mortgaged  part  of  3.^|'£^^^" 
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the  mgnor  of  Pf^to  B,  in  1649,  for  1000/. 
andj  in  1655^  acknowledged  a  ftatute  to  B 
ofSooL  for  the  payment  of  400/.} 'after- 
wards^ in  1665,  E  mortgaged  both  thele 
manors  to  D  for  7000/.  and  then,  in  1665, 
mortgaged  the  manor  offFtoL  for  2000  /. 
L  having  no  notice  of  the  former  mortgages.  L 
coming  to  have  notice  of  the  mortgage  to  D 
purcbafed  in  die  two  incumbrances  to  B,  and 
then  ff^,  executor  of  i),  fued  L,  who  pleaded 
the  whole  matter ;  and  the  Court  held^  that 
L  might  make  ufe  of  thefe  incumbrances 
to  proteft  his  own  mortgage,  he  having 
both  law  and  equity  for  him.  Firft,  he  had 
law,  for  that  he  had  a  precedent  mortgage 
in  1649,  and  alio  the  ftatute  in  1655,  and 
while  thefe  remained  in  force,  M  could  not 
come  in.  .  Secondly,  he  had  equity,  for, 
though  he  had  a  fubfequent  mortgage,  yet 
it  being  without  notice,  he  ought  to  be  re* 
lievcd  in  Chancery. 

But  there  is  a  diftinftion  between  die  ef- 
fe£t  of  purchadng  in  an  outftanding  judg^* 
ment  and  purchafing  in  a  ftatute;  for  the 
mortgagee  can  procure  to  himfclf,  by  uk- 
ing  in  fuch  fecurity,  no  proteftion  beyond 
the  interefl  to  which  the  owner  of  the  fecuri- 
ty, taken  in,  is  entitled ;  therefore  as  a  judg- 
ment creditor  can  extend  but  a  moiety,  a 

3  judgaient 
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judgment  will  protcft  but  a  moiety  in  the 
hands  of  his  affignces ;  but  if  the  firft  in- 
cumbrance be  a  ftatute  (laple,  which  at- 
taches iipon  Jill  the  land  of  the  cognizor,  a 
fubfequent  mortgagee  buying  that  in,  may 
hold  all  the  land,  and  thereby  protedt  him- 
felf,  until  at  law  tlic  cognizor  of  the  ftatute, 
by  z  fcire  facias  ad  computahduni^  has  got  the 
ftatute  vacated,  which  can  only  be  upon  pay- 
ment of  the  penalty  5  for  equity  will  not,  in 
luch  ■  cafe,  give  any  affiftarice  againft  a  third 
mortgaged  without  nocice,  until  he  is  paid 
his  mortgage  as  well  as  ftatute. 

This  dodrinc  of  tacking  has  given  rife  to 
fomc  nice  diftindtions  in  the  nature  of  termsj 
and  their  applicability  to  this  purpofe. 

Terms,  fo  far  as  relate  to  the  prefent 
purpofc,  may  be  diftinguiftied  into  two 
kinds,  viz.  terms  in  grofs,  and  terms  at- 
tendant upon  the  inheritance. 

Every  term  ftanding  out,  is  at  law  a  term 
iA   ^rofs; 

Ternis  to  attend  the  inheHtarice  originated 
in  the  time  of  Queen  Elizahlb,  v/hcn  charg- 
ing lands  through  the  medium  of  raifing 
rri  ms  was  invented.     Then  marriap-e  fettlc- 

Vol.  I*  C  c  mcnts 
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ments  were  rnade^  and  terms  created  to  an- 
fwcr  particular  ends,  as  to  fccure  jointures  or 
portions,  and  mortgages  were  effcdted  by 
limitation  of  terms  s  and  when  the  objed& 
of  fuch  terms  were  anfwercd,  it  was  found 
expedient  to  take  affignments  of  the  terms 
in  trufl:  to  fome  perfons  to  whoin  the  inheri- 
tance was  not  limited,  to  prote£b  it  againft 
intervening  charges,  and  then  iuch  term  was 
confidcrcd  as  belonging  to  the  heir,  and  not 
to  the  executor,  being  but  a^  a  fhadow  kept 
on  foot  for  particular  purpoles,  and  has  a 
great  refemblance  to  the  cafe  of  charters 
and  deeds  which  go  with  the  inheritance  to 
the  heir. 

But  ihe  pracflice  of  carving  out  terms  for 
particular   purpofes    becoming  general,    it 
followed    as  a.  ncceflary   confequcncc,  tiat 
fome  regulation  became  neceflary  with  rc- 
fpedl  to  the  application  of  fuch  terms  after 
the  purpofes  of  their  creation  were  anfwered^ 
in  cafes  where  they  were  not  afligned  to  attend 
the  inheritance  -,  this  afforded  a  ground  for 
the  interpofition  of  equity ;  it  were  plain  that 
the  legal  owner  of  the  term  was  not  intend- 
ed to  derive  any  benefit  from  it,  the  Court 
of  Chancery  therefore    faid  his  confciencc 
was  affcftcd,  and  that  fuch  term,  though 
unapprcpriated,  Ihould  not  enure  to  his  be- 
nefit. 
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hfefit^  bvt  ihould  be  a  trufi:  for  the  creator  of 
it  inheritable ;  the  juftice  of  the  cafe  required 
tbis:  the  exelufion  of  the  truftee  from  all 
benefit^  was  clearly  in  the  contemplation  of 
the  parties;    The  fpecific  truft  being  de* 
clared>  by  confequence^  any  odier  purpoic 
was  excluded.    The  fpecific  purpofe  being 
anfweredj  the  truft  reililted^  becaufe  the  hold- 
ing to  ^y  other  purpofe  than  upon  the 
trufts  declared^  could  neVer   be  intended. 
Courts  of  equity^  in  Conformity  with  the  in- 
tention of  parties^  therefore  faid^  that  a  term 
created  for  a  particulsU*  purpofe>  fliould  not 
be  u&d  for  any  other;  but  when  the  purpofe 
was  anfwered>  fliould  return  to  him  who  cre- 
ated it  and  his  heirs,  land  be  confidered  as  a 
pert  of  that  inheritance  out  of  which  it  pro^ 
i^teded 

Therefore,  if  a  min  feifcd  in  fee  of  lands,  »  Vent-  349. 
raifes  a  term  for  payment  of  his  debts,  with* 
out  faying,  that  after  his  debts  paid,  the 
term  fliall  ceafe,  or  attend  the  inheritance, 
yet  equity  of  courfc  fays,  that  after  die  debts 
paid,  the  term  fliall  attend  the  inheritance, 
bbcaufe  the  truft  is  at  an  end, 

So  if  a  man  feifed    m  fee,   creates  a 
for  niilety-nine  years^  and  declares  foirne 
of  the  term,  viz.  in  truft  for  himfelf 
C  c  2  for 
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for  life,  and  afterwatrds  in  truft  for  his  wife 
for  life,  and  jherc  ftops  without  declaring 
any  farther  trofts,  it  is  plain,  ind  has  been 
refolved  in  equity,  that  after  the  trufts  that 
arc  declared  fhaH  be  expired,  the  term  ftiali, 
(torn  thenceforth,  be  attendant  upon  the  in- 
heritance. 

This  principle,  that  when  the  mifts  de- 
clared concerning  a  term  determined,   the 
tern^  fhould  attend  the  inheritance  once  cfta- 
blifhed,  led  to  another,  namely,  that  if  the 
tenant  of  the  fee  made  a  leafe  for  years, 
without  any  confideration,  and  continued  in 
poiTeflSon,  and  declared  no  truft  concerning 
the  term,  the  truft  would  be  for  bim  and  bis 
heirs,  a  truft  attending  upon  the  reverfion 
and  inheritance;  for  the  res  gefta  eyinced> 
that  no  benefit  was  intended  the  truflec. 

SforS.^'        Therefore  if  a  man  fcifed  In  fee,  nuke  a 

Icafe  for  ninety-nine  years,  without  any  con- 
fideration,  and  continue  in  poIIeiCon,  this 
leafe  will  be  in  truft  for  him  and  his  heirs, 
a  truft  attending  upon  the  reverfion  and  in- 
heritance. 

1P.wm.376.      And  the  cafe  is  not  altered,    thourfi  a 

Croodnjght  1'.  ^  ^ 

Sayies,  %  Wii-  tcrm  taken  in  be  exprefsly  hmited  tK>  tfcc 
k  BcV'J!suin.   owner  of  the  fee,  his  executors,  and    ad- 

1  ^^^"  miniftrators. 

And 
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And  if  a  man  purchafes  land,  and  takes  Tiffin  «v.Tif. 

.       -      .     ,  .  .,  rr  *        6n,  iVern.  i^ 

Che  fee  in  his  own  name,  and  an  aUignmenc  GoodDight  <z/^ 
of  a  mortgage  term  ia  a  truftec's  name,  the  329/^'  *  ^ 
term  fhall  attend  the  inheritance,  althongh 
not  {q  declared  in  the  affignment  of  it  j  for 
the  purchafer  becomes  both  the  hand  to  re- 
ceive and  the  hand  to  pay  off  the  mortgage 
money  i  the  debt  therefore  i»  extinguiftied, 
and  the  mortgage  term  qua  fuch  gone ;  then, 
-though  the  term  itfelf  is  not  extioguifhed  in 
point  of  law,  being  in  a  truftce,  yet  it 
becomes  attendant  upon  the  inheritance,  and 
muft  follow  it  in  equity,  as  if  it  wer^ 
jQiiadc  to  do  fo  by  the  aft  of  the  party. 

A  femejole  feifed  in  fee^  upon  her  marriage  Beft  v.  stam- 
/with  J,  made  a  Icafe  to  truftees  for  100  ^""yS^J^^^ 
years,  in  trufl.  for  her  hufband  for  life,  re- 
mainder to  hcrfelf  for  life,  remainder  to  the 
iffuc  of  that  marriage,  remainder  to  the  wife, 
ber  executors,  and  adminijirators.  The  huf- 
band died  without  iffue,  (he  married  a  Iccond 
hulband  and  died,  and  the  queftion  was, 
whether  this  term  fhould  be  attendant  upon 
the  inheritance,  or  Ihould  go  to  the  hu/band 
as  a  term  in  grofs  ?  Et  per  curiam.  It  is 
a  term  attendant;  becaufe  the  truft  for  which 
k  was  created  is  at  an  end,  the  Hrfl  hufbanc} 
tcing  d«a'i  without  iffue. 

Cc  3  So 
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Beftv.stam-       So  ic  is^  whoc  z  Km.  a  miied  to  pa; 
?Tot.  f%i*'  portions,  and  die  portions  are  paid  j  or  a 

termor  purchafes  die  inheritance  in  truft. 

The  term  ihaU  be  atcendaat^ 


104 


Dowfe  V.  De-      Andj  eiccpt  as  to  creditocg,  the  fame 
rivainivcm.  principle  applies  when  the  fee  \s  placed  in 

trufl^  and  the  term  taken  by  the  owner  of 
the  fee ;  for  in  that  cafe  it  has  been  hdd^i 
that  the  term  in  the  hands  of  the  owner  of 
the  inheritance^  a  freeman  of  London^  fhall* 
not  be  fubje<5l:  td  the  cuftom  of  London^  but 
ihall  attend  the  inheritance^  though  there  be 
no  declaration  of  truft  that  it  Ihall  do  fix 

And  in  all  cafes  where  the  term  would 
merge,  if  the  term  and  fee  were  in  one 
hand,  the  terni  being  in  another  hand,  wtU 
attend  the  inheritance. 

All  terms  fo  circumftanced  as  that  tfaej; 
would  merge  if  vetted  in  the  owner  of  the 
inheritance,  together  with  the  inheritance, 
being  confidered  both  at  law  and  in  equity 
as  ternis  attendant  upon  the  inheritance, 
whether  they  be  deemed  fo  or  not ;  a  quef- 
tion  arifes,  whether  there  be  any  diftin&ion 
between  terms  limited  exprcfsly  to  attend 
the  inheritance,  and  terms  attending  the  in- 
heritance as  a  rcfuking  truft  by  implication 

of 
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oTlaw^  as  to  the  capacity  of  being  made  uie 
of  to  defend  a  third  againft  a  fccond  mort- 
gageCj  where  the  former  is  free  from  the  im- 
putation of  notice* 

Previous  to  the  cafe  of  Wtllougbby  and  Wjiioughbyv. 
IViUougbhy^    a   notion  generally   prevailed,  inCh*an.junf 
that  although  a  fatisficd  term  refulting  by  *?'  '7^^* 
operation  of  law,  mighty  if  got  in^  be  made 
ufe  of  to  protect  a  purchaier*  a  term  once 
affigned  to  attend  the  inheritancej  could  Aot 
be  fo  applied  i  fqr  jx  could  not  enure  to  any 
other  purpofe  than  that  prefcribed^  unlef$ 
ieverea  again  by  the  owner  of  that  inherl* 
tance ;  but  in  that  ca(e  Lord  Hardwicke  ex- 
plained this  diftindion^  obferying  that  its  ap- 
plicability to  fuch  purpofe  was  an  unavoidable 
coniequence  of  the  rule,  that  *f  a  fur  chafer 
for  a  valuable  ctmftderation^  and  without  notice^ 
fhall  not  be  hurt  in  equity ^' 

The  fefts  of  the  cafe  were  as  follow : 

George  Willoughby^  being  feifcd  in  fee  of 
;^n  eftate  in  fV  (fubjcft  to  a  mortgage  terni 
for  500  years)  by  articles  dated  lath  No-^ 
y ember ^  ly^Tf  made  upon  his  marriage^ 
agrees  to  fettle  this  ellate  to  the  ufe  of  him- 
iclf  for  life,  and  afterwards  to  the  intent  that 
(lis  wife  fhould,  out  of  the  rents,  &c.  of  part, 

C  c  4  ^ake^ 
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take  an  annuity  of  250/.  by  way  of  jointure, 
With  remainder,  as  to  the  whole  eftatc^  to 
the  ufe  of  the  firft  and  other  fons  of  the  mar- 
riage in  tail  male,  with  remainder  to  George 
JVillougbby  in  fee,  with  a  power  for  the  laid 
George  to  charge  the  eftate  by  will  gr  deed, 
with  the  payment  of  300c/.  for  the  portions 
of  his  younger  children.  At  this  time  the 
eftate  was  fubjeft  to  a  mortgage  for  a  term  of 
years,  as  mentioned  above,  which,  being 
fatisfied,  the  faid  term  was  by  indenture, 
dated  17th  Auguji  17 18,  afligned  to  Shelling 
and  Popbam  and  their  executors,  upon  trufi 
for  G  IVf  his  heirs  and  afligns,  to  attend  the 
inheritance.  A  fettlement  was  made  of  the 
eftate  14th  March  17 18,  purfuant  to  the  ar- 
ticles :  1 4th  March  1756,  George  Willoughby 
made  his  will,  and  thereby  executed  the 
power  referved  to  him,  by  charging  the 
eftate  with  3000  /.  for  the  portions  of  his 
younger  children,  and  afterwards  died,  leav  - 
ing  Jane  his  widow,  Henry  his  eldeft  fon, 
three  daughters,  and  a  younger  fon  George. 
Henry y  having  attained  his  age  of  twenty-one 
years,  and  being  tenant  in  tail,  fufFercd  a  re- 
covery, and  limited  the  eftate  to  truftees  in 
fee,  to  the  ufe  of  fuch  perfon  and  perlbns, 
and  for  fuch  eftate  as  he  fhould  by  deed  ap- 
points Henry y  in  puifuance  of  his  power,  by 
indenture  dated  in  June,  175 1,  for  fecuring 

.    870A 
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ZjoL  which  he  had  borrowed  of  Jane  hU 
mother,  declared  the  truftees  fhould  (land 
feifed,  and  the  cftate  be  charged  with  the 
payment  of  this  film  and  intcreft.  The  term 
of  500  years  ftill  Handing  out  in  Shelling 
and  Popbam.  Afterwards  Hemy  borrowed 
800  /.  of  the  defendant  Cripps^  and  for  ic- 
curing  this  with  intereft,  by  indentures  of 
leafe  and  releafe^  dated  14th  and  15  th  June 
1752,  he  conveyed  the  eftate  in  mortgage  to 
Cripps  and  his  heirs.  Xhe  fame  day  Shelling^ 
the  furviving  truftee,  affigns  jhe  term  0^500 
years  tQ  Boot^  upon  truft,  in  the  firft  place, 
to  proteft  the  ellate  limited  to  Cripps  and 
his  heirs  from  mefne  incumbrances,  and,yi^^- 
jeSl  tberetOi  to  attend  the  inheritance.  It  ap- 
peared upon  the  evidence,  that  Cripps  had 
full  notice  of  the  articles  and  fettlement,  and 
that,  not!^  ithflanding,  in  the  releafe  aboye 
he  took  a  covenant  from  Henry  that  the  eftate 
was  (xt^  from  all  incumbrances  except  the 
500  years  term  and  the  feveral  mefne  aflign- 
ments  thereofi  but  it  did  not  appear  that 
he  had  notice  of  the  mortgage  to  the  mo- 
ther. The  bill  was  brought  by  Jane  the  mo- 
ther, and  the  younger  children,  for  payment 
(by  fale  of  the  cftate)  of  the  arrears  of  her 
jointure,  the  3000/.  to  younger  children, 
and  the  870/.  to  the  mother,  and  that  then 
the  reft  of  the  incumbrances  might  be  paid 

according 
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tccordiflg  to  their  order  and  priority.  Th^ 
defendant  Crifp^  infifled  that^  as  the  l^al 
.eftace  was  in  Boot,  his  cruftee>  and  as  he  wa^ 
a  purchaier  for  a  valuable  confideration  an4 
widiout  notice  of  the  firft  mortgs^j  he  was 
entitled  to  be  preferred  in  payment  of  his 
inor^gage  upon  this  principle^  that  he  had 
both  law  and  equify  on  his  fide^  ^d  the  mo- 
ther only  equity. 

Lord  Hardwicke  divided'  the  jcafe  into  two 
queftionsj  the  firft  of  which  is  alone  necef- 
fary  to  be  noticed  at  preient^  namelyj 

Whether,  this  term  being  affigned  to  Sbtl^ 
ling  and  Popbam  upon  an  exprefs  truft,  Cripp!( 
couldj  ill  equity,  have  the  benefit  of  it  to 
proted  this  mortgagCi  if  he  had  had  no  nQ- 
ticeofany  of  them? 

This  quedion,  his  Lordfhip  faid,  depended 
upon  three  confiderations  i  namely, 

Firft,  What  is  the  natqre  of  a  term  to  at- 
tend the  inheritance  ? 

Secondly,  What  kind  of  grantee  is  entitled 
to  the  proteftion  of  fuch  a  term  j  or,  in  other 
words,  in  whofe  hands  fuch  a  term  ihall  be 
allowed  to  prote<5l  die  iaheritance  ? 

Thirdly, 
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Thirdly^  Againft  what  eftate^  charges^  and 
hi(!iiinbrances>  the  proredion  arifuig  from 
fuch  a  term  fhzil  extend  ? 

His  Lordlhip  upon  the  firft  faid,  that  terms 

to  attend  the  inheritance  are  the  creatures 

of  a  court  of  equity,   and  were   indented 

partly  to  proteft  real  eftates,  and  partly  lo 

keep  them  in  a  right  channel :  here  arifes  a 

.  ^iftinftion  between  terms  in  grofs^  and  terms 

to  attend  the  inheritance^  though  at  com* 

mon  law  they  are  the  fame;  for,  in  equity^ 

fuch  a  term  (hall  be  applied  according  to  the 

ufes,  eftates,  and  charges  which  the  ow;ner  of 

the  inheritance   has   carved   out  of  ic    In 

equity  the  confideration  always  is,  who  has  the 

real  right  in  conjcicncey  and  where  the  termor 

for  years  is  but  a  truftee  for  the  owner  of 

the  inheritance,  he  fliall  not  keep  out  the 

ceftui .  que  truft  i  and  therefore  the  term  is 

liable  to  all  his  charges.    Thefe  terms  were 

not  known  till  Queen  ElizahetFs  time,  as 

appears   by   Pembei'ion*%   argument   in    the 

Duke  of  Norfolk'^  cafe ;   before   that  time 

the  law  looked  upon  them  with  a  jealous 

eye,  as  they  tended  to  defeat  the  crown  of 

its  forfeitures,  and  the  lord  of  the  fruit  of 

his  tenures.     And  wherever  a  term  is  vetted 

in  a  ilranger  in  truft  for  the  owner  of  the  in* 

|iericance,  this  court  has  always  laid,  that  ic 

Oiall 
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*^all  be  liable  to  and  aiFedttd  by  all  the  In- 
cumbrances created  by  the  owner.  Equity 
will  unite  the  term  ^d  inheritance  to  keep 
the  property  entire ;  as  wliere  he  who  has  the 
inheritance  in  tail  foffers  a  recovery,  ^t 
term  will  follow  the  ufes  declared  upon  that 
recovery.  This  dodlrine  hj^s  always  had  its 
full  efFeft  in  cafes  between  the  heir  of  the 
,  owner  of  the  inheritance,  and  the  executor, 

f  ytjrn.  104.    though  a  diftindion  as  to  creditors  has  been 

made,  which  is  not  material  in  the  prcfcnt 
jrafc.  The  following  c^fes  hav.e  been  cited, 
viz.  l^ifen  v.  Tiffm^  1  Ch.  Ca.  49.  i  Vern.  i., 
Befi  V.  Stamfordy  a  Vern.  520.  Prec.  in 
Chan.  252.  tiayter  and  i?^^/,  i  Wms.  360. 
JVbiUhurch  v.  tVhiUhurcby  2  Wms.  136. 
Lord  Dudley  and  War d^  Prec.  In  Chan.  241, 
242.  Cha.  Ca.  160.  on  Cufto.m  of  London^ 
Thefe  cafes  only  prove  this  general  propofi- 
tion ;  namely,  That,  as  between  the  heir  in 
fee  and  in  tail  and  the  executor,  this  doSrine 
does  take  place.  The  Court  fometimes  dif- 
annexes  the  truft  of  a  term  to  attend  the  in- 
heritance from  the  fl:ri(fl  legal  fee,  but  ftill  ic 
does  it  infupport  of  the  ri^bt. 

Upon  the  fecond  confiderat'ion,  What  kind 
of  grantee  is  entitled  to  the  protedtion  of  fuch 
a  term ;  or,  in  other  words,  in  wboje  bands 
fuch  a  term  fiiall  be  allowed  to  proteft  the 

* 

inheritance  ? 

5  Such 
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Such  a  grantee  muft  be  a  purchafer  for  2t 
valuable  COnfideration,  a  purchafer  iond 
fde,  not  affedlcd  with  any  fraud  or  coUufion, 
and  without  notice  of  an^  prior  charge ;  for 
notice  makes  him  come  in  fraudulently  ;  and 
in  this  defcr-iption  of  a  purchafer  I  include  a 
mortgagee.  If  fuch  a  purchafer  has  no  no- 
tice of  a  prior  incumbrance,  and  talces  a  de- 
fcdtivc  conveyance  of  an  cftate,  and  an  af- 
fignment  of  a  term  to  attend  die  inheritance ; 
in  this  cafe,  he  fliall  have  the  benefit  of  the 
term  to  protect  this  eftate^  and  he  may  either 
defend  his  poflcffion  by  it,  or  he  may  ufe  it  to 
recover  his  poflcffion  at  law,  though  bis  ad- 
verfary  has  the  inheritance^  which  maizes  me 
fay,  this  Court  often  dffannexes  t;hc  term  to 
attend,  Csfr.  from  the  inheritance.  This  is 
the  meaning  when  it  is  faid,  "  that  if  a  man 
has  both  law  and  equity  on  his  fide,  he  ihalji 
not  be  hurt  here/' 

In  fVitber  v.  TVoddington^  Lord  Cozvper  has  %  Vcrn.  599, 
laid  it  down  as  a  rule  in  equity,  that  where  f^j^p^^,  1^4, 
a  man  is  a  purchafer  without  notice,  he  fhall  ^^  ^-  "*^^ 
not  be  annoyed  in  equity,  not  only  where  he 
has  a  prior  legal  eftate,  but  where  be  has  a 
better  title  or  right  to  call  for  the  legal  eftate 
than  the  other.     So,  in  tliis  cafe,  the  de* 
fcndant  Crifps  muft  have  the  better  right  to     '      . 
call  for  die  aiTagnment  of  this  term. 

Thirdly, 
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Thirdly,  Againft  what  eftate,  charges,  and 
Incumbrances,  the  proteftion  arifing  from 
fuch  a  term  (hall  extend  ? 

The  anfwer  to  this  queftion  may  be  ge- 
neral. It  fliall  extend  lo  all  cftatcs,  charges^ 
and  incumbrances,  created  intermediately  be- 
tween the  raifing  of  the  term,  and  the  niaking  • 
the  parties  incumbrance  5  but  it  muft  have 
all  thcfe  previous  qualifications:  it  muft 
be  made  bona  fide:  it  mv&hzY^  freedom  ^ova 
notice ;  it  muft  have  the  firfi  and  laft  right 
to  call  for  an  affignment  of  the  term.  It 
V7as  admitted  by  tfic'Counfcl,  that  it  would 
ht/oy  vvFiere  the  old  term  was  ftamUng  out  in 
the  original  granteci  or  niortgagce^  and  had 
never  been  afTigned  to  attend  the  inheritance  i 
but  it  was  faid  firft,  that  when  it  h^s  been  af- 
figned  upon  an  exprejs  trujl  to  attend  the  in* 
heritanccy  it  Jhall  attend  all  the  cftates  carved 
cut  of  that  inheritance.  Secondly^  When  a 
term  is  ib  afllgned,  it  becomes  and  is  lb 
annexed  to  the  inheritance,  that  it  cannot  b^ 
fevered  from  it. 

This  is  an  attenript  to  eftablifh  a  diJiinSioH 
between  a  term  affigncd  upon  an  exprefs  de- 
claration of  truft  to  attend  the  inheritancci 
and  a  term  declared  to  be  Jo  by  the  eonftruUion 
of  this  court.  Oxwick  and  Brocketty  Abr.  Cai 
Eqt  355,  has  been  cited.     This  cafe  is  not 

3  '^ 
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in  the  Regifter's  book9  and  the  mmutes  are  (6 
impcjfcGty  nothing  can  be  colleded  from  it* 
It  was  argued^  that  where  a  term  was  af^ 
fipifid  to  attend  die  inheritance^  that  is 
npfke  to  the  mortgagee  of  ceitain  incum-* 
hrances :  but  this  is  a  miftake  \  for  an  af« 
(ignment  of  a  term  to  attend  the  inheritance 
gfneralfyy  is  enly  notice  that  there  16  an  inhe* 
ritance  to  attend^  but  not  that  the  eftate  ii 
bound  by  any  other  incumbrance.  Such  an 
allignmenc  gives  a  purchafer  no  notice  but 
vhat  he  has  from  the  deed.  But  if^  in  fuch 
aflignment>  it  be  declared  that  the  term  is 
ailigned  to  proted  die  ujes  oifucb  a  iettlement^ 
or  the  ufes  in  fuci  a  deed>  it  will  be  notice 
^oixht  deed  or  Jettkment^  and  o{  all  the  ufes 
in  them^  apd  the  purchafer  is  hound  to  find 
them  out  at  his  peril i  and  I  have  known 
cafes  wherein  it  has  been  afiigned  in  this 
manner.  Again^  it  has  been  faid^  that  futh 
a  term,  i^/o  annexed  to  the  inheritance,  that 
it  will  go  along  with  all  the  eftates  which  are 
carved  out  of  it ;  {6  herc^  in  the  cafe  of  the 
J!rft  mori^age>  where  a  new  conveyance  is 
made  of  the  inheritance  for  a  valuable  con- 
fidenition>  the  term  Will  follow  it,  and  the 
cerixior  will  become  a  truftee  for  the  purchafer. 
I  agree  this  will  be  fo  againft  the  grantor  and 
his  heirs,  and  all  claiming  under  him  or  them. 
Cither  as  volunteers,  or  'without  notice ;  and  if 

h« 
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ht  convey  a  new  eftate  of  die  inheritance; 
the  truft  is  afieded  by  it ;  but  when  a  new 
furchajer  for  a  valuable  confideration,  with  aU 
the  qualifications  aforefaid,  gets  an  ajfignmeni 
oijucb  a  ternm,  he  comes  in  a  different  degreej 
and  how  can  equity  take  it  from  him  with- 
out contfadifting  all  their  rules  ?  It  is  ob- 
jeflrd,  that  this  will  leave  the  inheritance  to 
go  one  way,  and  the  truft  of  a  term  another. 
It  is  not  neceflary  to  enter  into  all  the  Ckfts 
where  a  term  to  attend  the  inheritance  may 
be  dlfannexcd  and  turned  into  a  term  in 
in  grofi.  It  may  be  done  even  where  it  is 
upon  a  contingency  (Seijeant  Maynard  in 
the  Duke  o(  Norfolk's  cafe.)  It  may  be  done 
at  any  time  by  the  owner  of  the  inheritance. 

It  may  be  objected,  that,  if  fuch  term  is 
not  /o  annexed  to  the  inheritance  as  to  go 
alcng  with  it,  it  will  put  it  into  the  power  of  the 
truftee  to  affign  it  to  whom  he  pleafes.  I 
take  this  cafe  to  be  the  fame  as  that  of 
truftees  to  prefervc  contingent  remainders. 
If  fuch  truftees  join  in  a  conveyance  to  a 
purchafer  for  valuable  confideration,  who 
has  notice  of  the  truft,  fuch  purchafer  is  af- 
fcfted  with  the  truft  i  but  if  he  has  no  noticei 
the  purchafer  fliall  reuin  the  eftate,  but  the 
truftees  ftiall  make  fatisfaftion.  Manjell 
V.  Manjell^  %  Wms.  6i2.     So,  here,  if  the- 
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Jemd  mortgagee  has  bad  notice  of  the  Jirfi 

mortgagee,  he  (hall  make  no  uje  of  the  term 

to  Vis  prejudice  \  and  if  he  had  no  notice^  the 

truftcc  nvho  afligns  it  ought  to  make  fatisfac- 

tion.    But,  this  doftrine  would  make  the  af- 

fignment  of  fuch  term  to  a  purchafer's  own 

truftce  fuch,  that  it  would  proteft  him  againft 

nothing  at  all  j    for  if,   wherever  there  is  4 

charge   made    upon   the   inheritance  for  a 

valuable  Confideration,  that  draws  after  it  fo 

much  of  the  truft  of  the  term  againft  the 

grantor,  and  then  fuijne  mortgagee  was  to 

take  it  offered  with  that  derivative  truft,  fuch 

fuijne  mortgagee  would  never  be  fafe. 

It  was  faid,  at  the  bar,  to  be  a  rule  among 
the  conveyancers,  wherever  they  found  an  old 
term  limited  to  attend  the  inheritance,  .not  to 
difturb  or  meddle  with  it.    I  have  enquired  of 
a  very   able  and  experienced  conveyancer 
(Mr.  Filmer)  and  find  there  is  no  fuch  ge- 
neral rtile.  It  is  true,  Mr. PFard^  of  thc^emple, 
declared  it  as  his  opinion  ;  but,  if  he  prac- 
tifed  fo,  that  will  not  make  it  a  general  rule. 
Where  fuch  a  term  has  been  aftigned  upon 
an  exprefs  truft  to  attend  the  inheritance  as 
J^uUd  by  fuch  a  deedy  and  the  conveyancer  \% 
iatisfied  the  ufes  of  that  deed  have  not  been 
J^arredy  he  may  very  fafcly  rely  upon  it,  efpe- 
CJal!y  in  the  cafes  of  purchafers  and  mort- 
VoL.  I.  D  d  gagesj 
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*    gages,  where  the  deeds  are  always  taken  in } 
for,  if  he  has  the  deeds  and 'the  affignmenc 
of  the  term  .in  his  hands,  they  cannot  be  made 
life  of  againji  him :  but  this  wHi  not  make  it 
a  general  rule.    Several  inconveniences  have 
'      been  objc6ked  ;  but  all  thefe  arc  over- ba- 
lanced by  the  inconvenience  that  would  happen 
by  breaking  mto  the  rule,   ^*  that  a  pur- 
chaJerfQT  a  valuable  cmftderaiionj  and  without 
notice 9  JhaU  not  be  hurt  in  equity.**    Coiiaterai 
warranties,  non-claim,  delcents  caft,  which 
are  tKe  wife  policies  of  d\e  1'4lw  to  quiet 
men's  poflcflions,  are  grounded  upon  the  fame 
principle.     Upon  the  whole,  I  am  of  opi- 
nion, that  if  Cripps  had  had  no  notice  of 
the  jointure,  portions,  or  other  incumbrances, 
he  would    in    equity  have    been  entitled  to 
the  benefit  of  this  ternu 

The  opinion  thrown  out  by  Ix)rd  Hard- 
ivicke  on  this  occafion,  was  corroborated  by 
the  opinion  of  the  court  of  King's  Bench,  in 
the  following  cafe: 

Goodtitic  od  JoneSy  fcifed  in  fee  of  feveral  eftates,  dc- 
^JyiorgTn^  mifed  the  fame,  in  1761,  to  Aubrey^  for 
€t  af.  jjj^e  hundred  and  ninety  nine  years,  by  way 

of  mortgage.  Afterwards,  in  1768,  this 
term  was  afligned  to  Lockwood  in  truft  for 
Jcnesy  as  to  part  of  the  lands,  and  in  the 
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mean  time  to  attend  the  inheritancjc ;  in 
1767,  Jimes  mortgaged  to  Morgan^  and  ia 
July^  1769^  to  David.  Both  thefe  mort« 
gages  were  in  fee.  In  Becemher^  1769*  J(^€s 
and  LockuQood  afligned  the  lall:- mentioned 
lands  to  Morland^  his  executorsj  &c.  for 
die  remainder  of  the  term  of  nine  htindred 
and  ninety  nine  years^  in  truft  for  Spigg, 
for  fecuring  10^000  /.  lent  by  Sp-igg  to  Jones: 
'Afterwards^  Jones,  by  indentures  of  leafe  and 
leleafej  mort^iged  the  fame  eftates  in  fe^ 
to  Sfriggg  for  fecuring  the  lo^ooo  /• 

s 

On  the  mortgage  to  Sprigg,  all  proper 
iearches  were  made  on  his  part  for  incum*^ 
brances»  and  he  had  all  the  title-deed  that 
coyld  be  found  delivered  to  him  at  the  dme 
he  advanced  his  moneyj  except  the  demife 
pf  die  term  for  nine  hundred  and  ninety  nine 
years^  ftnd  the  aifignments  of  itj  which  were 
kq>t  in  the  hands  of  Lockwood^  on  account 
only  of  containing  other  premifes  in  mort* 
gage  to  Lockwoodf  and  which  were  not  in* 
eluded  in  the  mortgage  to  Sprigg,  nor  aflign« 
fd  to  Morland,  his  truftee^  but  counterparts 
cithern  >¥ere  then  delivered  to  Sp'igg.  On 
thefe  fa^  the  queftion  on  an  ejeAmeht  was, 
whether  Morgan  and  David j  or  Sprigg, 
Apuld  be  preferred  ? 

D  d  ft    ^  Oq 
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On  the  part  of  Morgan  and  Dan;id  it  was 
contended,  that  this  term  muft  be  conlidercd 
as  attendant  on  the  inheritance,  and  confe- 
quently  at  the  times  of  the  refpeftive  mort- 
gages to  them,  the  truftee  of  the  term  be- 
came their  truftee,  and  the  term  could  not 
be  feparated  from  the  inheritance  but  by  their 
confent.  That  if,  previous  to  the  convey- 
ance to  Spriggi  in  1769,  Morgan  and  David 
had  brought  ejecftments  upon  their  mortgages, 
neither  Jones  nor  Lockwoody  his  truftee, 
could  have  fet  up  this  term  as  a  bar  to  their 
cjeftmentsi  then  if  Jones  himfelf  could  not 
fet  up  .the  term,  it  was  abfurd  to  fay,  that 
thofe  who  claimed  under  him  might,  for 
they  could  not  claim  a  greater  eftate  than  he 
had.  Then  Jones^  having  parted  with  the 
inheritance,  had  no  power  afterwards  to 
make  any  appointment  of  it  differently.  His  - 
power  v/as  gone,  though  it  were  collateral» 
by  the  conveyance  of  the  land.  Sed  per 
JJhurfti  Juftice,  no  man  ought  to  be  fo 
abfurd  as  to  make  a  purchafe  without  look- 
ing at  the  title-deeds ;  if  he  is,  he  muft  take 
the  confequence  of  his  own  negligence.  If 
the  firft  mortgagee  had  an  ordinary  precau- 
tion, he  muft  have  known  that  this  term 
was  then  outftanding.  And  if  he  did  know 
of  it,  and  neglefted  to  take  an  affignmcnt 
of  i,tj    it  was  enabling   the    mortgagor  to 
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commit  a  fraud,  by  mortgaging  the  fame 
cftate  again.  By  this,  therefore,  he  became 
particeps  criminisy  and  he  muft  fufFer  the 
confequences  of  the  fraud ;  and  Sprigg,  whp 
has  got  the  legal  eftate,  muft  be  preferred. 

But  it  behoves  fuch  truftees  to  be  very 
cautious  how  they  aft,  if  called  upon  to 
fever  the  term  from  the  inheritance,  left 
they  inadvertently  be  guilty  of  a  breach  of 
truft ;  for  wherever  a  truft  to  attend  the  in- 
heritance devolves  upon  a  man,  every  time 
the  cejiut  que  truft  makes  any  difpofition  of 
the  lands,  either  by  way  of  conveyance  or, 
incumbrance,  the  truftce  of  the  term  be- 
comes from  thenceforward  a  truftee  for 
Xht  grantee  or  incumbrancer  to  the  extent  or 
amount  of  his  grant  or  incumbrance;  and 
therefore  any  aflignment  by  him  of  the  legal 
eftate  on  other  truft  than  to  attend  the  in- 
heritance,  made  to  any  one  who  has  not  the 
prior  or  leading  fecurity  or  conveyance  of 
the  equitable  eftate  during  the  term,  will,  if 
fuch  truftee  can  be  afFefted  with  notice, 
cither  aftual  or  prefumptive,  be  a  breach  of 
truft,  for  whijh  the  truftee  will  be  anfwerablc 
in  a  court  of  equity. 

Therefore,    before  fuch  truftee  fevers  a 
term  fo  affigncd,  in  order  tSejefc  it  as  a  term 
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in  grofi^  to  fecure  mortgagees  or  tfie  Hke,  he 
ought  to  be  fadsfiedj  by  the  produftion  of 
the  title-deeds  or  other  fatisfadory  evidence, 
that  his  cefiui  que  trufi  has  done  no  ad:  to 
aflfca  die  inheritance  \  for  it  is  to  be  obfcrv* 
ed,  that  when  a  cruftee  fevers  a  term  de* 
iignated  to  attend  the  inheritance  without 
being  fatisfied  in  this  refpefl^  he  voluntarily 
takes  upon  himielf  to  do  an  z&,  which  may 
vary  the  rights  of  thofc  txjhoje  rights  it  is  bis 
duty  to  protect.  Should  a  trullee  voluntarily 
make  a  feverance  in  fuch  cafe,  after  aSiual 
&r  prefumptive  knowledge,  that  his  cefiui 
^ue  trufi  was  involved  n  incumbrances, 
there  can  be  little  doubt  but  that  he  would, 
at  leaft,  be  faddkd  with  cofts,  which  may 
prove  a  very  ierious  confideradon  to  him  i 
it  is  therefore  moft  prudent  in  Juch  cafe  to 
decline  a£bing»  unlefs  upon  very  fure  grounds, 
if  it  be  not  with  the  direftion,  and  under 
the  indemnity  of  a  court  of  equity. 

From  what  has  been  oblcrved,  it  feems 
prudent  for  mortgagors,  in  all  cafes  where 
it  can  be  done,  to  take  afSgnments  of  terms 
to  truflces  nominated  by  themfelves,  rather 
than  to  leave  fuch  terms  outflattding  in  flran- 
gersj  but  cafes  fometimes  arifc  in  which  this 
cannot  be  accomplifhed.  Frequently  it  be- 
comes impradicablc/ after  a  length  oftime^ 

to 
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to  find  out  the  repreftntatives  of  fuch  truf- 
tees,  in  which  cafe  the  owner  cannot  get  in  a 
complete  tide.  In  fuch  cafes  the  next  beft 
alternative  is  to  be  taken,  which  is  to  fecure 
the  poflcfEon  of  the  title-deeds,  taking  par- 
ticular care  that  he  has  the  deed  creating  the 
truft  term,  and  that  by  which  it  is  afSgned. 
A  purchafer  for  a  valuable  confideration, 
having  theft  in  his  poflcflion,  feems  to  be  in 
no  great  danger  from  the  term  being  out- 
ftanding;  becaufe  it  can  never  be  fet  up 
againft  him  but  by  a  purchafer  for  a  valu- 
able confidcration  without  notice,  who  gets 
ftn  affignment  of  the  legal  eftatc  in  the  term  ; 
and  the  fadl  of  a  purchafer  taking  an  eftate 
without  the  title-deeds,  is,  prima  facie  ^  at  lead 
a  ground  to  prefumc  notice  againft  him,  if 
not  to  make  his  purchafe  fraudulent. 

l^ut  (hould  a  cafe  arife,  in  which  the  non- 
poffeflion  of  the  title-deeds,    and  amongft 
others  of  the  deeds  creating  the  term,  and 
the  deed  affigning  it,  can  be  accounted  for 
in  a  fatisfadlory  manner,  either  by  fuch  pur- 
chafer having  had  a  probable  caufe  affigncd 
hiiTi/    from  whence  he  may  prefume  that 
there  were  no  titlfc-deeds  belonging  to  the 
eftate,  or  of  an   incumbrancer  taking  his 
eftatc  from  one  who  had  no  right  to  the 
title-deeds,    and  who,   therefore,  could  not 
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give  tbem  up,  as  a  mortgagee  of  a  revcrfioni 
the  title-deeds  in  fuch  cafe  belonging  to  the 
tenant  for  life,  it  does  not  appear  to  me,  that 
the  poflefTion  of  the  title-deeds,  though  com- 
prifing  among  them  both  the  deed  creating 
and  the  deed  afligning  the  term,  would  be  a 
good  defence  againft  a  prior  purchafcr  or 
incumbrancer  for  a  valuable  confideration 
without  notice,  who  fhould  get  an  sftual 
Rffignment  of  fuch  term  from  the  perfbn  in 
whom  the  legal  cftate  therein  fhould  be 
vefted* 

If  the  prior  incumbrance  attach  upon 
part  of  the  eftates  comprifcd  in  the  latter 
mortgage  only,  it  will  not  pioteft  more  than 
what  is  comprifcd  in  the  firft  fecurity. 

Per  Loni  "^"^  therefore,  if  a  man,  being  feifed  of 

^?J^»  fixty  acresi    mortgage  twenty    to  -^/,    and 

then  the  whole  to  B,  and  then  the  whole 
to  C,  and  afterward^  C  purchafc  in  the  firft 
mortgage,  that  fhall  not  protcft  more  than 

■ 

the  twenty  acres  3  but  it  Ihall  prote6t  thofe 
twenty  acres,  fo  as  B  fliall  never  recover 
them,  until  he  pay  C  ^11  the  money  due  upon 
the  firlt  and  laft  mortgage, 

Saj>r».  ^nd  fo  it  was  determined  in  the  cafe  of 

Marjb  and  Lee, 

But, 
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Buf,  if  the  prior  incumbrance,  bought 
in,  attach  upon  other  eftatcs,  as  well  as 
upon  thofe  affefted  by  the  fubfequent  mort- 
gage, the  fubfequent  mortgagee  fliall  hold 
all  the  eftates  compriied  in  the  incumbrance 
bought  in,  until  he  be  fatisBed  as  well  for 
his  own  debt  as  for  what  he  paid  in  the  pur* 
chafe  of  the  firft  mortgage.  For,  when  he 
hath  purchaied  the  precedent  incumbrance^ 
which  comprehendeth  more  than  is  con- 
tained in  his  mortgage,  and  is  forfeited  at 
law,  it  is  but  reafonable  that  the  eftate, 
which  by  no  method  can  be  evifted  at  law, 
ihould  not  be  taken  away  by  the  mefne  in- 
cumbrancers in  a  court  of  equity  j  unlels 
fuch  perfons  do  equity,  and  pay  tlie  whole 
money  due  on  both  fecurities. 

And  therefore,  where  D,  in   1651,  made  sirMph 
B  a  fecurity  out  of  the  manor  and  redory  f,^^^^ 
of  fV,  and  afterwards,    in  1658,  made  aS*  a  xCba.Ca. 
fecurity  for  money  out  of  the  reftory  only,  fuprk 
(S  having  no  notice  then  of  5's  fecurity,  j^^^^ 
which  was  for  money  alfo)  and  5  hearing 
afterwards  of   B's  fecurity,     bought  in  a 
mortgage  made  to  D,  fecured  uppn  both 
the  manor  and  redtory,  which  was  precedent 
to  jB*s  mortgage  -,  the  principal  queftion  in 
the  cafe  was,    whether,    as  the  defendant's 
/ecuriry  was  only  out  of  the  reAory,  and 

the 
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die  iecurity  he  bought  in  was  of  both  the 
manor  and  redory,  he  ihould  make  ufe  of 
IXs  Crcurity  as  to  the  manor^  after  D's  debt 
was  (ati.fied  by  the  profits  of  the  manor  and 
redory  i  or,  whether  B  fliouid  not  then  be 
admitted  to  enjoy  the  manor^  his  iecurity 
being  as  well  of  the  manor  as  of  the  redory^ 
and  S  hold  only  the  re<5tory  dU  he  was  fa- 
tisfied  ?  And  it  was  refblved  and  ruled  by 
Finch,  Lord  Keeper,  ag^nft  the  opinions  of 
fFild  and  T^ifdeUj  Jufticcs,  that  S  Ihould 
hold  both  the  manor  and  redlory  agamCk  B, 
until  all  due  on  both  the  iecurides  was  paid 
him* 

Wjodhvii  So^  where  R  ieiled  in  &c,  acknowledged 

Richai^ao  ^  fiatutc  of  lOOoL  to  IS  in  166J3  andj  on 
C^[\\^^^  the  20th  ofjune  1665,  mortgaged  the  ma^ 
fupf*.  nor  of -^  to  the  plainddi  ^and  K,  for  2000  /. 

^uid>  two  days  afterwards,  mortgaged  part 
of  the  fame  to  the  defendant  B,  and  then 
died,  leaving  the  defendant  H  his  heir  i  B, 
the  fecond  mortgagee,  agre|d  |ath  M,  ano- 
ther defendant  executor  ofj  <^Pe>  put  the 
ilatute  in  execudon  at  his  cofh,  and  to  pay 
M  the  debt  due  on  the  ftatute,  after  fuch 
dme  as  the  ftatute  fhould  be  extended,  and 
an  affignment  made  thereof  by  M  to  B.  The 
ftatute  was  extended  in  Auguji  1 67  2.  The 
piaindfis  bill  was,  that  on  paying  the  debt  on 

the 
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the  ftatute,  it  might  be  fet  afide  and  affigned 
to  them>  and  for  a  decree  againft  H  to  pay 
or  be  foreclofed  of  redemption.  One  quef- 
tion  was^  whether  the  pisuntiffs  (hould  be  ad- 
mitted to  (et  afide  the  extent  on  payment  of 
what  was  due  on  the  (latute  without  paying 
off  die  2000  /.  due  on  the  fecond  mortgage 
to  By  until  the  ftatute  was  fatisfied,  not  ac« 
cording  to  the  juftice  of  the  debt  in  equity, 
but  according  to  the  extended  value?  It  was 
objefted^  that  the  defendant  B  had  not^  in 
hts  mortgage  made  after  the  plaiatifis'  mort* 
gage^  all  the  lands  mortgaged  before  to  the 
plaindffs,  but  only  part  thereof^  and  that  the 
ftatute  covered  the  whole;  and  that,  although 
the  defendant  B  might>  by  the  purchafe  of 
the  ftatute^  defend  himfelf  againft  the  plain- 
tiff^ as  to  what  was  in  his  mortgage^  yet  he 
could  not^  as  to  fuch  lands  as  were  not  there- 
in.  But  the  Chancellor  was  ftrongly  againft 
the  plainuffs  on  this  pointy  and  a  queftion  of 
faA  arifingi  the  cafe  went  off  upon  propo** 
(itions«       ,ji^  m 


0 


And  if  a  puifne  incumbrancer  or  purchafcr  Edmuos  v. 
get  in  a  latisned  judgmenr^  or  a  prior  ftatute?  187. 2  ch.Ca. 
or  judgment,  or  recognizance,  although  it  l^'.sedvLf. 
be  paid  off,  yet  if  he  can  make  «/Jr  of  it  at  J^^^*'^'' 
faw^  equity  will  not  interfere  to  hinder  him. 


So 
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«.Bafh,  So,  where  the  plaintiff*  was  a  jointrefs,  and 
^  the  defendant  a  mortgagee  'ftfbfequent,  who 
had  got  an  afllgnment  of  a  ftatute  that  was 
precedent  to  the  jointure,  but  was  iatisfied, 
and  extended  it  on  the  lands  mortgaged ;  the 
bill  was  ti(^JB|Mi|le  the  extent :  but  the  Maf« 
ter  of  thMli^^ecreed>  that  it  (hould  not 
be  fet  afid^^t  upon  pajrment  of  principal, 
interell^  aqljl^fls* 

A  prior  incumbrance,   fatisfied  at   law^ 

will  protcdl  a  fubfequent  incumbrancer  in 

equity,  although  no  conQderation  were  paid 

for  it ;  or,  if  the  confideration  were  by  way 

Grove,  1  Oi.    of  exchange;  becaufe,  the  having  the  deed, 

^-  ^/£q^c"f  or  an  acquittance,  is  fufficient  for  that  pur- 

Abr.3a3.3.      pofe. 

Lord  Chief  Thus,  where  the  plaintiff  lent /«?  600/. 

i.MiUr/V.    on  mortgage,   and  afterwards,   difcovering 

ScTTe' Ca*     ^^^^  ^^^  ^^^*^^  ^^^  pre -mortgaged  to  the 
Abr.  32J.3.     defendant,  got  in  an  old  fatisfied  term,  and 

then  brought  his  bill  to  coimj^the  defend- 
ant to  redeem  or  be  forccrof^^it  was  ob- 
jcfted,  that  the  pkintiflP,  in  this  cafe  (as  be- 
tvi'een  him  and  the  defendant,  who  was  a 
purchafer)  ought  to  have  proved  the  aitual 
lending  and  payment  of  the  confideration 
money  for  fuch  precedent  incumbrance ;  and 
that  the  producing  the  deed,  or  an  acquic- 

#.  tance 
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tance^  was  not  fufEcicnt :  but  the  Court  held 
that  this  was  not  neccffary. 

The  law  is  the  fame,  although  the  incum-  a  Vcrtu  is^. 
brance,  fet  up  as  a  protcftion,  be  obtained  charoeU^' 
by  fraudulent  means ;  as,  where  one,  being  ^^ctI^'I;*?'' 
a  purchaier,  came  into  a  IMMfkudy,  and  cafecitcd, 
there  laid  hand  on  a  flatutelR^ptild  have  53.2Vero/5S. 
fallen  on  his  eftate  and  put  it|Ks  pocket ;  ST^sJ^jSl 
in  that  cafr,  he  having  obtaine^^ advantage  ^''^o»Jb-^j 
at  law,  the  Court  would  not  take  it  from  him, " 
though  procured  fo  unfairly,  and  by  fo  ill  a 
pradice :  fed  quare. 

But,  where  the  prior  incumbrance  taken 
in  is  deficient  in  jchofe  requifites  which  arc 
neceflary  to  give  it  legal  efficacy,  no  pro- 
teftion  can  be  derived  from  it.  As  if  a  re- 
cognizance, bought  in,  hath  not  been  en- 
rolled in  proper  time. 


And  though  the  Court  may,  on  applica- 
tion,, interpofe,  and,  by  their  fpecial  order, 
fupjJy  the  defeat-  as  to  perfons  who  come 
fubfequent  t<^pucli  interpofition,  yet  it  will 
not  over-reach  an  intermediate  incum- 
brancer. 


Upon  this  principle,  where  a  recognizance  Fotheiyiilv. 

was  inroUed  by  fpecial  order  of  the  Court,  aVcni.»34.<r    ^ 

after  '^'^•*WiJi-i4o.  ^ 
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after  the  time  for  enrolment  had  elapied,  aad 
it  h  happened  that  the  plaintiff^  between 
the  date  and  the  enrolment  of  the  recogni* 
zance^  lent  mone7  to  the  conuibr>  and  took 
t  judgment  for  his  fecurity  which  was  over- 
reached by  the  recognizance>  tbaf  being 
made  gCM^^^he  fubfequent  enrolment^ 
the  Couii^BiPRate  being  in  mortgage  be- 
^e,  and  ^^i^nufor  having  only  an  equity 
of  redempHR  him^  fo  that  neither  the  re- 
recognizance  or  mortgage  could  affe&  it 
widiQut  die  aflfiftancc  of  the  Court)  inclined 
to  give  die  preference  to  the  judgment 
creditor. 

So^  if  a  judgment  be  not  docketed  with* 
in  the  time  limited  by  the  (tatute  4th  and 
5  th  Wtlliam  and  Mary^  c.  ao,  it  will  not  pro- 
tc&  a  puijm  incumbrance*^  although  the 
eigne  incumbrancer  hath  a(^ally  nodc<;  of  it 
at  die  dme  of  making  the  mortgage. 

ForihaD  V.  Thus,  where  judgment  was  figned  in  Jurn 

Abr*  54-  P.c.  1725,  and  a  mortgage  made  to  the  plaindffi 
Ca,  kbrf'  *  who  had  nonce  of  the  judgmentin  1728,  but 
i9>»  8-  the  judgment  was  not  docketed^  as  appeared 

by  an  entry  on  the  margin  of  the  docket^ 
until  January  1730;  the  Matter  of  the  Rolls 
held>  that  the  docket  was  not  good^  being 

made  after  the  dme  liny te4  by  the  ftatut^ 

and 
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and  that  the  mortgage  had  got  the  prefer- 
ence of  the  judgment  by  defed  of  the  docket; 
andj  as  to  the  notice^  it  was  not  rraterial^ 
the  ftatute  being  exprefs^  that  judgments^  not 
docketed)  ihould  lofe  their  preference  as  ^ 
furcbafers  and  mortgagees. 

But  this  exception,  as  to  judgments  not 
docketed)  is  confined  to  cafes  n^ere  they  are 
fet  up  againft  purchafers  or  mortgagees,  or 
heirs,  or  executors,  or  adminifirators  in  the 
adminiftration  of  the  efiefts  of  thofe  of  whom 
they  are  reprefentatives. 

And  i^  it  was  held  in  the  cafe  of  Robinfon  Robinfon  et 
et  al\  V.  Harrington^  which  came  before  the  Hn^on  ef^. 
Court  upon  exceptions  to  die  Matter's  re-  Hii.^Tcrm, 
port.    The  cafe  appeared  to  be  diis :   in 
X  739  the  defendant  gave  a  bond  for  400/. 
to  Sarah  Green,  and,  in  Trinity  Term  1 744,. 
the  obligee  brought  an  action  againil  the  de- 
fendant upon  this  bond,  who  pleaded  the 
general  iflue ;  and  the  iiTue-roU,  upon  which 
the  fame  was  entered,  was  regularly  carried 
in  of  the  term  in  which  the  ilTue  was  joined ; 
l>ut  the  caufe  was  never  tried,  the  parties  be- 
ing under  an  agreement  to  comprpmile  the 
fame :  however,  the  plaintiflF  entered  conti- 
nuance upon  the  roll  regularly,  by  non  mi/if 
^reve^  till  Michaelmas  Term  1745,  when  the    '  , 

4  defendant 
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defendant  withdrew  his  plea  and  conicffcA 
judgment.  The  clerk  of  the  judgments  then 
entered  up  final  judgment  upon  the  iffuc* 
roll,  but  never  took  any  docket  of  the  fame 
to  the  clerk  of  the  cflbigns,  which,  accord- 
ing to  the  ftatute  4th  and  5  th  fF.  and  M.  c. 
7,  he  ought  to  have  done;  when,  therefore^, 
the  judgment  creditor  came  before  the  Maf- 
tcr,  though  the  judgment  appeared  to  be 
%ned  29th  May^  i745>  he  poftponed  it  to 
Other  judgments  of  1748,  becaule  Mrs. 
<yrfr»*s  judgment  was  not  docketed  with  the 
clerk  of  the  cflbigns* 

•When  the  exception  to  the  Mafter*s  re-' 
port  came  on  before  the  Court,  it  was  con- 
tended, on  hth^Xf  of  Mr.  Straffordy  as  the  re- 
prefentative  of  Mrs.  Greeny  that  the  Mafter 
ought  to  have  placed  her  judgment  in  pri-  " 
ority  according  to  the  figning,  and  that  the 
ftatute  of  the  4th  and  5th  fF.  and  M.  made 
no  alteration  whatever  in  priority,  as  between 
judgment  creditor  and  judgment  creditor;  ' 
for  the  aft  only  faid,  '^  that  no  judgment, 
"  not  docketed  and  entered  up  in  the  books  ' 
"  purfuarit  to  the  ftatute,  fhould  affeft  any  ' 
•*  lands  as  to  purchafers  or  mortgagees,  or 
"•have  any  preference  againft  heirs,  execu- 
"  tors,  or  adminiftrators,'  in  their  adminif- 
«  tration  of  their  anceftors,  teftators.  Or  in-  ^ 

•  5  -•.'♦-*     tcftarcs 
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**  teftates  cftatcs/*  This,  therefore,  was  not 
a  cafe  within  that  z&  i  for  the  great  objed  of 
the  ftatiite  of  ff^ilL  and  Ma.  as  appeared  moft 
clearly  by  the  preamble,  was  to  enable 
purcbafers  and  mortgagees  to  find  out  fucb 
judgments  as  affefted  the  lands  they  wer« 
about  to  purchafe  or  advance  money  upon^ 
and  likewife  to  give  to  heirs,  executors,  and 
adminiftrators,  an  opportunity  of  enquiring 
what  judgments  were  entered  up  againft 
their  anceftors^  teftators,  or  inteftates,  fo  that 
they  might  apply  their  eftates  and  effefls  in 
•  due  coxuie  of  adminiftration ;  that,  at  com* 
snon  law,  judgments  did  not  affed  lands  and 
tenements  j  but,  by  the  ftatute  of  JFeftminfter 
the  ad,  the  writ  o(  elegit  was  given,  whereby 
a  plainti6F  might  extend  a  moiety  of  the 
lands  and  tenements,  of  which  the  defendant 
was  feifed  $t  the  time  of  the  judgment  reco^ 
vered',  that  however,  as  all  judgments  at 
common  law  were,  by  a  fidion,  fuppofed  to 
be  judgments  of  the  firft  day  of  the  term, 
there  was  no  diftinftion  refpefting  that  mat- 
ter until  the  time  of  Cha.  2d,  when  it  was 
cnadted  by  the  ftatute  of  frauds  and  perjuries, 
«•  that  any  judge  or  officer  of  any  of  his 
••  Majefty's  courts  at  fp^ejfminfier  that  (hould 
^  fign  any  judgment,  (hould,  at  the  Hgning 
^  die  fame,  without  fee  (or  doing  the  fame, 
^  let  down  the  day  of  the  noonth  and  year  of 
Vol.  L  E  t  y  Ms 


\ 
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^  his  fo  doing  upon  the  paper,  book,  dockef,' 
^'  or  record,  which  he  fhould  fig»,  which 
^'  day  of  the  month  and  year  Ihould  be  •  al- 
"  fo  entered  upon  the  margin  of  the  roll  of 
"  the    record,    where  the    faid    judgment 
•'  (hould  be  entered."     And  it  was  farther 
enacted,    that  fuch  judgments,   as    againil 
purchafers,  bona  fide^  for  a  valuable  confi- 
deration,  of  lands,  tenements,  and  heredita- 
ments,   to  be   charged  thereby,  fhoyld,  in 
confideration  of  law,  be  judgments  only  from 
fuch  time  as  they  (hould  be  fo  figned ;  and 
fhould  not  relate  to  the  firft  day  of  the  term 
whereof  they  were  entered,  or  the  day  of  the 
return  of  the  original,  or  filing  the  bill ;  any 
kw,  ufage,  Gfr.   to   the  contrary,  notwith- 
(landing. 

ThisStatonly  But,  though  this  aft  of  ptirliament  fettled 
^^g.^^^^^^„,^^'  all  difficulties  refp^fting  the  fidion  of  law, 
chafers.  Cre-  whereby  judgments  were  fuppofcd  to  be  all 

ditors  remain  /jo  l  l 

as  before,  and  of  the  firft  day  of  the  term,  by  compelling 
bind  on  the  party  to  fet  down  the  particular  period 

lermJThich  when  the  judgment  was  figned,  and  declar- 
thcy  are  en-  j^jg  x}[^zx^  as  againft  purchafcs  bona  fide  for 
tionofiaw.      a  valuable  confideration,   the  lands,   tenc- 

vid.  Robin fon  i    .  i-  t  i  j 

q;.  Tonge,  3  Hients,  and  hereditaments,  to  be  charged 
fndThi  no^te'  ^^'l^by,  ihouU  be  charged  only  from  fuch 
ibid.4oo.E,      time  as  the  judgment  was  figned  i  yet,  in 


much  as  it  did  not  compel  the  plainriff  to 

carry 
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carrjr  in  tlie  judgment  roll,  purchafers,  ahd 
others,  were  rendered  almoft  ineapable  df* 
difcovering  what  judgments  were  recovered^ 
And  therefore  the  ftatutc  of  4th  and  5th  IFi 
and  M.  c.  20,  to  remedy  that  inconveniencej 
direfted  that  all  judgments  Ihould  be  doc-* 
keted,  and  entered  with  the  particular  offi- 
cers of  fuch  court  j   and  that,  unlcfs  they 
were  (6  docketed,  they  fliould  not  afFeft*  any 
lands  or  tenements  as  to  purchafers  or  mort* 
gagees  i  or  have  any  preference  againft  heirs^ 
executors,    or  adminiftrators,  in   their  ad- 
rtiiniftration  of  their  anceftors,  teftators,  or  * 
inteftates  eftates.  But  this  did  not  take  away 
the  right  which  a  judgment  creditor  had  by 
-  the  ftatufe  of  Weftm'tnfter  to  extend  the  lands 
of  his  debtor;  it  only  laid  him  under  parti- 
cular^ rcftriftions  in  particular  cafes,  which 
Mr.  Strafford  did  not  come  within  the  mean-« 
ing  of. 

Ic  was  farther  Contended  and  admittedi 
that  if  Mr.  Strafford  had  fued  out  an  elegit^ 
and  brought  an  ejeftment  to  recover  a 
moiety  of  the  land  of  his  debtor,  he  might 
have  laid  his  demife  on  the  day  on  which 
the  judgment  was  recovered;  which  plainly 
proved  that  the  lands  were  afFeded  from  the 
I  time  of  the  judgment  recovered,  and  not 
lirom   the  time  of  the   docketing.     For,  if 

E  e  2    .  thcr» 
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dicrc  had  been  two  judgment  Creditors  ot 
the  fame  day^  one  docketed  and  the  odier 
not  docketed  $  and  the  undocketed  creditor 
had  got  pofleifion^  by  virtue  of  an  eUgif^  the 
docketed  judgment  creditor  coukl  not  ouft 
or  eje£t  him  from  the  pefieflion,  till  his  debt 
had  been  fully  fatis6ed  out  of  the  rents  and 
profits  i  which  was  agreed  to  by  the  Court  $ 
and  Mn  Stn^ord  ordered  to  ftand  in  priority, 
according  to  the  figntng  of  his  judgmentj 
and  his  exception  allowed. 

A  fuijne  mofitgagee  cannot  be  deprived  of 
the  benefit  of  a  prior  judgment,  bought  In, 
by  a  relcaie  furreptitioufly  procured  by  the 
intermediate  incumbrancer* 

tm  oF  Thus,  where  a  mefne  mortgageci  having 

-i;"orenviSc>    noticc    that    a    fuifne    incumbrancer    had 
I  Vera.  49-      bought  up  a  ftatutc  precedent  to  his  mort  • 

gage,  the  conufce  of  which  was  dead,  took 
out  litters  of  aimiwfiration  de  bonis  non  to  die 
conufee  of  the  firft  ftatutc,  in  order  tO  re- 
Icafc  it|  and  procured  the  officer  of  die  petty 
bag  to  vacate  the  fame ;  the  Court  would  not 
fufFcr  him  to  profit  thereby;  but  decreed^ 
that  the  fuijHe  mortgagee  fliould  be  rcftored, 
and  put  ih  the  fame  plight  as  if  the  ftatute 
had  been  (till  in  force,  and  fhould  go  to  an 
account  upon  itj  and,  if  it  were  already  fa- 

tisficd> 
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tisfied^  or  the  mefne  mortgagee  would  pay 
wha(  remained  diie  thereupon^  then  he  fhould 
be  let  in. 

The  advantage  to  be  derived  from  get-  aVent-,ij8. 
png  in  a  precedent  judgment,  depends  upoii  ^  ^^^•^^** 
the  different  procedure  of  the  courts  of  law 
and  equity,  in  inveftigating  the  acpount  on 
an  extent  j  for,  although  lands  are  generally 
extended  at  much  lefs  than  their  true  value, 
yet,  at  common  law,  the  conufor,  or  he 
that  claims  under  him,  has  no  relief  but  by 
bringing  zjcirefadas  ad  comfutand.  in  which  4Co,^.b*  • 
the  conufee  does  not  account  according  to 
the  true  value,  but  according  to  the  cxUnd^d 
value^  and  for  the  whole  ftatute.  Whereas, 
in  this  cafe,  on  a  ^uit  in  a  court  of  equity^ 
the  conufor  may  bring  the  conufee  to  ac- 
count for  what  he  hath  a^ually  received  ; 
and  fhall  recover  all  above  the  debt,  the 
payment  of  that  being  all  he  is  in  equity  cn^ 
titled  unto. 

But,  where  the  aflignee  of  the  ftatute  ex- 
tended is  alfo  mortgagee,  and  confequently 
a  creditor  for  a  farther  fum,  tb^e  he  hath 
equal  equity  on  his  fide  to  retain  the  lands 
until  he  be  fatisikd,  both  for  the  ftatute  and 
the  mortgage ;  therefore  he  will  not  be 
brought  to  account  for  what  he  hath  received 

E  c  J  above 
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ahov€  the  ftatute  debt^  on  the  extended 
value,  unlels  be  hath  received'  enough  to 
fatisfy  his  mortgage  alfo.  Confequently ,  if  t 
tnefne  mortgagee  would  take  off  a  ftatute  in 
the  hands  of  a  puifne  mortgagee,  by  a  fiiit  in 
equity,  the  account  mud  be,  as  at  law,  upon 
the  extended  value  for  what  is  due  on  the 

« 

ftatute  and  dannages. 


The  Earl  of 
Huntingdon 
•y.  GrcHTillc, 
1  Vera.  5».    • 


Brace  v. 
Duchcfs  of 
Marlborough, 
%  Will,  Rep. 

491. 

%  Vez.  66a  f 

Sed  'uiJ, 

Wright  V, 

Filling, 

Gilb.  Rep, 

ic,  Pre. 
W?  494* 


And,  in  fuch  cafe,  where  a  ftatute^  re^ 
cogrtizance,  or  judgment,  is  taken  in  by  a 
mortgagee  to  defend  a  fuhfequcut  incum-- 
brance,  he  will  be  no  farther  or  longer  pro- 
tefted  by  it,  than  until  he  hath  received  fo 
much  of  the  profits  as  will  fatisfy  the  ori- 
ginal fecuricy,  on  the  extended  value :  for 
fben^  ic  will  be  avoidable  by  ^  Jcire  facias  ad 
computan4umy  or  by  an  account  to  be  taken 
in  the  Court  of  Chancery, 

Here  we  muft  obfcrve  the  diftin&ion 
between  the  preceding  cafes,  and  cafes  where 
a  judgment  creditor,  or  creditor  by  ftatute 
or  recogni?ance>  buy^  in  a  firft  mortgage  1 
for  he  cannot  tack  or  unite  this  to  his 
judgment,  ^r.  fo  as  to  gain  a  preference 
thereby,  becaufe  fuch  creditor  cannot  be  call- 
ed a  purchafer,  nor  hath  he  any  right  to 
the  land;  he  hath  neither ^«i  in  re  nor  a4 
WPy  and  therefore,   though  he   releafc   all 

hU 
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hk  right  to  the  land,  he  may  extend  It  jfi^ 
terwards.  All  that  he  hath  by  the  judg^ 
menty  Is  a  lien  upon  the  land  -,  but  it  is  not 
certain  whether  he  ever  will  make  uic 
thereof  i  for  he  may  recover  the  debt  out 
of  the  goods  of  the  conufor  hy  Jcire  facias^ 
or  may  take  the  body,  and  then,  during  the 
defendant's  life,  he  can  have  no  other  exe- 
cution.  Befides,  the  judgment^credicor  doth 
not  lend  his  money  upon  the  immediate 
view  or  contemplation  of  the  conufor's  real 
cftate ;  for  lands  afterwards  purchafed,  may 
be  extended  upon  the  judgment ;  nor  is  he 
deceived  or  defrauded,  although  the  conufor 
rof  the  judgment  hath  before  mortgaged  his 
real  eftate,  as  is  the  cafe  of  a  mortgagee,  if 
the  mortgagor   hadi  before  mortgaged  his 

land  to  another* 

« 

•  Thus,,  where  B  made  a  mortgage  of.  hi^  stcphcnfon 
cftate,  and  afterwards  became  indebted  tq  p^c^^cMi©* 
i/  in  60/,  and  then  conveyed  to  S,  in  truft, 
in  the  firft  place,  to  pay  a  debt  due  to  him- 
fclfi  and  fubjefted  thereto  all  B'»  other  debts 
in-  average  j  then  S  tendered  the  money  to 
the  nnortgagee,  which  the  mortgagee  re- 
iufed,  and  afterwards  he  aOigned  the  mort- 
gage to  H',  then  H  obtained  judgment 
againft  B  on  his  bond  for  the  60 1.  after 
vhich   S  fold  to   the  plaintifFsj   who,    not 

E  c  4  -  having 
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haying  paid  Acir  purchafc-money,  prcftr- 
*  '  red  their  bill  againfl:  the  mortgagees  and  It 
to  redeem :  and  k  was  decreed  that  die 
plaintifis  IhouM  redeem  H*s  mortgage,  and 
that  the  judgment  fhould  be  paid  but  in 
proportion;  for  though  H  had  a  ritie  at 
law^  and  it  was  infixed  that  this  judgment 
would  affcft  the  refulting  equity  in  fi,  if 
there  was  more  than  fufficient  to  pay  his 
debts,  yet  the  conveyance  made  for  the  pay- 
ment of  debts  being  a  good  conveyance,  and 
prior  to  the  judgment,    tbaty  being  fub(e« 

quentj  could  not  afied  the  eftate. 

< 

Bmecrton  v.  So,  where  ^  mortgaged  his  eftatc  to  B^ 
I  Eq/ca.  and  then  affigned  the  equity  of  rcdemptioii 
Abr.  3»j4 10,  j^  Q.   afterwards  D  obtained  a  judgnicnt 

againfl  /f,  and  procured  an  aflignment  or 
jB*$  mortgage  j  then  C  tendered  the  money 
due  on  the  firft  niortgage  to  P,  who  had 
notice  of  the  aflignment  of  the  equity  of 
redempdon,  at  the  time  of  his  purchafing 
in  the  firft  mortgage  :  It  was  objeded,  that 
D,  having  the  legal  eftate  in  him  by  the 
aflignment  of  the  forfeited  mortgage,  and 
C  having  only  an  equitable  intereft,  not  Uip- 
ported  by  the  legal  eftate,  he  ought  to  pay 
both  monies  to  D  j  but  the  Court  refobcd 
that  C  (hould  redeem^  paying  only  the  mo- 
ney due  on  the  mortgage. 
—  There 
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•There  wmdfcdacafc,  in  which  the  Court  Matthews, 
ttiay  be  thought  to  have  infringed  upon  this  ^a^^^^ 
rule,  which  was,  where  J,  the  plaintiflr>  had 
kr>t  money  on  feveral  notes  of  different 
dateS)  each  of  them  in  words  to  this  effect  2 
**  Received  of  J,  — /.  to  be  fecured  on 
itioi  tgage  of  my  Stokeball  eftate  j*'  and  the 
drawer  had,  previoufly  to  his  drawing  thefc 
Aotes^  made  a  mortgage  of  his  eftate  to  the 
defendant.  ^»  to  cover  the  fums  lent  on 
the  notes  bought  in  a  mortgage  which  was 
made  prior  to  the  defendant's ;  and  Lord 
Hardwkke  was  of  opinion,  that  yt  (hould 
thereby  protcft  himfelf  againft  the  defend- 
ant's mortgage;  and  fhouid  be  paid  the 
money  lent  upon  the  notes,  as  well  as  what 
was  due  to  him  upon  the  alTignment  of  the 
firft  mortgage. 

But  tt  appears  to  me  that  this  cafe  is  dearfy 
diftinguifiiable  &om  the  common  one  of  a 
creditor  by  judgment,  or  ftatute,  purchafing 
in  a  prior  incumbrance  to  protefi:  himfelf^ 
which,  as  hath  been  faid,  he  will  not  be 
permitted  to  do  i  for  thefe  memorandum's 
fecm  to  fall,  more  properly,  und^r  the  de- 
fcription  of  agi  cements  for  fecuring  the  mo- 
ney lent  by  mortgage,  than  of  notes  for  the 
payment  thereof;  and  confequently,  the 
Court,  confidering  thai  as  done,  which,  upon 

abili 
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a  biH-to  compel  a  ipccific  performance  of 
thcfe  agreements,  they  would  have  diredbed 
to  be  done,  looked  upon  this  cafe  as  not  dif<- 
tinguifhable  from  the  ordinary  cafe  of  a  puifnc 
mortgagee  purchafing  in  a  prior  incum«* 
brance  to  prote£t  himfclf. 

So  a  ftatute  extended  may,  notwithftand^ 
ing  this  r\ile,  be  made  ufe  of  to  protedt  the 
conufee,  as  to  a  (zrthcr  fum  lent  by  him, 
againft  a  mortgage,  or  fecurity,  taken  by  a 
^Jne  incmnbrancer  •,  for,  the  conufee  being 
entitled,  at  kw,  to  hold  the  eftate  until  he 
be  fatisBed  his  original  debt  at  the  extended 
value,  the  Court  will  not  interpole  to  take 
it  from  him,  when  he  hath  a  farther  demand : 
for  that  gives  him  an  equity  to  retain  it 
*  againft  the  tnejne  mortgagee,  which  the  lat- 
ter cannot  over-reach,  but  on  gaining  a 
greater  equity  to  himfclf  by  difcharging  both 
debts. 

« 

»r  John  Thus,  where  a  man  acknowledged  a  fta^ 

jofias  Pri-       tute  m  the  penal  fum  of  1500  /•  tor  payment 

Sard!  318.      ^^  ^^^  ^'  ^^^^  intereft  i  and  then,  it  being 

forfeited,  and  the  lands  extended  thereupon 
at  a  certain  annual  value,  fettled  the  fame 
lands  in  tail,  for  a  good  and  valuable  con&- 
deration  i    afterwards    he    borrowed    more 

money  of  the  conufee,  articles  having  bcca 

firft 


(    4^7     ) 

ilrft  drawn  between  thenif  whereby  it  wai 
agreed,  that  the  ftatute  and  extent  ihould 
ftand  as  a  fecuricy  for  the  farther  fum  bor* 
rowed.  The  conufor  being  dead,  and  the 
principal  fum  of  800 /•  with  intereft,  fatif- 
fied  by  perception  of  profits  or  otherwife, 
the  pIsdntifF,  tenant  in  tail  under  the  fettle-^ 
ment,  filed  his  bill  to  account  at  the  real  va* 
lue;  but  it  was  held  by  Chief  Baron  Hak^ 
and  all  the  Court,  that  no  relief  could  be 
given  againft  the  penalty  of  the  ftatute,  the 
equity  being  equal,  and  the  law  on  the  fidq 
€>f  the  defendants 


A  prior  mortgage  purchafed  in,  will  be  intchcock 
no  proteftion  to  a  fuifne  mortgagee,  unlels  ScdgtvSc 
it  -be  forfeited  i  for,  until  then,   the  eftate  ^^^f' 
remains,  as  it  was  at  common  law,  redeem- 
able upon   performance    of  the    condition 
Hipulated, 

And  a  fuifne  mortgagee,  who  purchafeth  T>^rcj  v. 
jn  a  prior  fecurity  to  proteft  his  own,  ftiall  j  vcrn-  49. 
not  only  hold  it  until  he  be  paid  his  debt, 
and  reimburfcd  the  money  ad\^anced  by  him 
to  purchafe  it;  but  until  he  hath  received 
all  the  money,  and  arrears  of  intereft,  due 
on  the  fecurity  bought  in;>  as  well  as.  upon 
bi3  own, 

:^nd 


» \ 
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Codted  ^.        And,  as  a  puifiie  mor^agce   may  tack 
loifca!  xj>  ^  P*'*^'"  incumbrance,  that  brings  with  it  the 

kgal  eftate,  to  his  own>  and  thereby  proceft 
himfclf  againft  intervening  diarges  thereon  i 
fo,  a  mortgagee  iignet  having  the  legal  eilace^ 
may  tack  a  fubfequent  fum  advanced  by 
him  upon  the  former  fecurity,  to  his  prior 
mortgage,  and  thereby  prottSt  himfeli  againft 
mefne  incumbrances. 

TfccHiowtp.       Thus,  where  vf  had  an  annuity  charged 
mCiuCal  xo*  on  the  manor  of  5,  and  B  an  efiate  therein 

liable  to  the  annuity,  and  C  an  intereft 
fubfequent  to  both  by  mortgage;  B  having 
no  notice  of  C's  intereft,  treated  with  him 
in  the  reverfion  in  fee,  who  dcfired  to  borrow 
money  of  him,  and  thereupon  purchafed 
jfs  intereft,  and  for  that,  and  by  way  of 
money  lent  to  the  rcverfioner,  paid  900  /.  but 
there  was  no  more  than  500  /.  due  to  Ai  C 
exhibited  his  bill  againft  A  and  j5,  to  redeem 
them  on  payment  of  their  debts;  arid  the 
queftion  was,  whether  C  fliould  pay  B  any 
more  than  the  mortgage-money  he  had  ori- 
ginally lent,  and  the  509  /.  paid  by  him, . 
which  was  due  to  A?  And  it  was  decreed, 
that  he  fliould  pay  the  whole  900/.  ad- 
vanced. 

Sbrppend  v,        So,  if  there  be   firft  and  fecond  mort- 

%  AU.'  35*2.     gagP^i  ^^^  ^^^  fi^ft  lend  money  after  the  Jafl: 

jnort- 
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Inortgage  madej  taking  a  judgment  as  ftcu*  a^  reibhrtibA 
rity,  he  may  tack  this  to  his  mortgage  to  p^d^S 
protca  himfelf  againft    the  fecond   mort-  J^wuT^ 
gagee^  for  he  hath  the  legal  eftate  and  the  >  v'ez.  663, 
jiK^ment^  wbicb^  though  it  paflcth  no  in- 
tereft)  prefently^  in  the  land^  operates  as  a 
Ken. 


But  the  farther  lum  advanced  muft  be  to  Cooper  4h 
one  who  has  a  right  to  charge  the  eftate  in  Neiibn'A 
queftion.    Therefore  where  /  C,  the  grand*  ^  ^^  '^^ 
fether  of  Cj  made  a  mortgage  of  lands  in  fee 
to  Hy  and  then  having  two  fons>  A  and  B^ 
devifed   the  equity  of   redemption  to   his 
youngeft  fon  B^  and  his  heirs,  and  died  \  B 
entered  into  the  mortgaged  Iands>  and  en- 
joyed' the  fame  two  years^  and  then  died> 
leaving  a  fon  an  infant.    After  B*%  deaths 
his  elder  brother  A  entered  on  thefe  lands^ 
and  having  occaiion  for  money^  joined  with 
die  mortgagee  in  an  afllgnment  of  the  more?* 
gage  to  another  perfon^  of  whom  he  borrow- 
ed  a  ^u-ther  fum^   and  which  the  aflignee 
advanced^  having  no  notice  of  the  will  of 
John  Cooper.    Then  the  heir  of  B  came  of 
age,   and  exhibited  a  bill  to  be  let  into  the 
equity  of  redemption  upon  the  foot  of  the 
firft  mortgage.     And  on  his  part  it  was  in* 
Med,  that  the  afllgnee  could  be  in  no  better 

con- 
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coniiicioo  than  the  mortgagee^  and  diaf^  if 
there  had  been  twenty  affigmnents  for  more 
money,  if  the  mortgagor  or  he  who  legally 
rcprcfcnted  him  had  not  joined,  he  ihould 
not  be  barred,  but  ought  to  be  relieved.  On 
the  other  fide  it  was  contended,  that  the 
aflignee  was  a  purchafer  for  a  valuable  con- 
iideration  without  notice  of  this  incumbrance 
by  the  will,  and  that  he  had  a  good  dtle, 
having  taken  an  aflignment  from  the  mort- 
gagee, wherdn  the  vifiblc  heir  of  the  mort- 
gagor was  a  party,  and  therefore,  that  if  the 
heir  would  redeem,  he  ought  to  pay  the 
whole  principal  fum  and  intereft.  But  the 
Court  was  of  opinion,  and  decreed  that  the 
heir  ihould  be  let  into  the  equity  of  redemp- 
tion upon  the  foot  of  the  firft  mortgage. 

And  where  j4  had  a  prior  judgment,  and 
SmithfoD  V.     a  mortgage  likewife  on  the  eftate  of  5;  and 

Thorapfon,  .  ..  -  .       , 

»  Atk.  520.     a  fubfequent  judgment  creditor,  but  prior  in 

time  to  the  mortgage,  brought  a  bill  in 
chancery,  praying  a  fale  of  the  mortgagor's 
eftate,  who  was  likewife  wiDing  and  defirous 
to  fell ;  per  curiam,  here  A  is  not  a  fubfe- 
quent incumbrancer  buying  in  a  prior,  but 
is  the  firft  of  the  incumbrancers,  who  has 
advanced  more  money  on  a  Iccond  incum- 
brance.     Where  the  Jlrjt  incumirancer  by 

5  jwdg- 


^}dgmtnt  has  likewife  a  mortgage  upon  thC 
(ftat6>  notwithftapding  there  is  another  judg- 
ment,  prior  in  time  to  the  mortgage,  yet  if 
the  mortgagee  had  no  notice  of  fuch  judg- 
ment, the  creditol"  upon  the  fecond  judg- 
ment (hall  not  come  into  a  court  of-  equity, 
and  pray  a  fale  of  the  eftate  fo  mortgaged, 
without  paying  off  the  principal  and  interefl:, 
both  of  the  firft  judgment  and  the  mortgage; 
for  it  would  be  very  hard,  if  the  defendant 
Ihould  be  in  a  woffe  condition,  with  a  prior 
Incumbrance  in  his  favour,  than  a  mortgagee 
without  notice  of  a  prior  judgment  would 
be. 


«« 


But,    if  one  who  hath  a  firfl:  mortgage,  Breerton  «. 
purchafe  in  a  fubfequent  judgment,  without  "i" E.^Ca.  Abr. 
the    confent    of  the    mortgagor,    a  mefne  3^^-  ^'^^^ 
mortgagee,   or   affignee    of  the  equity    of 
redemption,  .will  not  be  obliged  to  pay  the 
filoney  due  on  both  iccurieies,  in  order  to 
redeem ;  for  fuch  tranfaftion  pf  the  mort- 
gagee tended  only  to  load  the  eftate,  with- 
out the  confent   of  the   owner,   where  he 
had  no  profpefl:  of  bettering  his  own  fecu- 
rity. 

And,  if  the  firft  mortgagee  hath  notice 
of  the  intervening  incumbrance,  at  the  time 
of  his  lending  more  money   upon  a  ji.Kjg- 

mcnt  j 
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meot  or  otherwife,  he  will  not  be  permitted 
to  uck  tlKin  together  agaiiift  the  mifnt 
inor^agee. 

CsiGfketaT.  Thus,  whcre  Ky  bavingf  a  prior  mortgage 
iBT^  Round  «*  of  ceruin  lands,  where  C  had  a  mortgage 
Pircc.Ch.at6.  fublcquent^  lent  a  farther  fum  to  the  mort- 

gagor^  on  a  ftatute;  C  alkxtged  that  IT 
had  notice  of  his  mur^ge^  before  ihe  laft 
money  lent:  A|  by  his  anfwer^  didnocdenjr 
notice  pofitively,  bat  evafively ;  ami  C 
could  not  prove  notice^  until  after  the  lending 
the  laft  money ;  yet»  becaufe  K  had  not 
denied  notice  pofitively,  the  Court  decreed 
a  redemptionj  on  payment  of  the  firit  mo* 
ney  only. 

:t  Atk.  139.  And  the  law  ts  the  fame  In  cafe  of  ptr« 
1  Chi  Ca.  ^^'  chafing  in  prior  frcurities,  to  proted  iiibfe- 
^'^  quenr  incumbrances;   it  will  not  avail  the 

purchafer,  if  he  had  notice  of  die  mcfni 
incumbrance,  at  the  time  he  advanced  his 
money  on  fuch  fubiequent  iecurity;  fat  it 
is  the  purchaflng,  without  notice^  that 
gives  him  equal  equity  with  the  tfufne  in* 
cumbrancer;  and,  if  a  man  will  purchaie 
With  notice  of  another's  right,  his  giving  a 
valuable  confideradon  will  not  avail  him^ 
for  he  throws  away  his  monej  voluntaril/f 
and  of  hii  own  firee  will* 

4  I« 
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It  feems,  however,  that  this  rule  refpedling  J"'^^^  ''- 

t  ^  Francii. 

iiotice,  admits  of  an  exception,  where  a  man  i  Eq.  ca, 
firft  mortgages  land  by  a  defeftive  conve]^-  ^'  ^*°'  '* 
ance,  and  afterwards  to  a  fecond  pcrfon,  by 
an  aflurance  that  is  good  and  efFeftual,  with 
notice  of  the  former ;  for,  in  this  cafe,  the 
iecond  ihall.  prevail  nocwithftanding ;  be* 
caufe  the  legal  title  is,  ab  initio^  in  him,  and 
equity  will  not  interpofe  to  wreft  it  from 
,^»him^  where  both  are  equally  upon  a. valuable 
CQDfiderntion. 

The'  following  cafe  feems  to  have  been 
decided  upon  this  ground;   for   unlefs  the 
fub&quent  purchafer  for  a  valuable  confi- 
deration,  who  had  a  complete  title  in  law> 
could  be  charged  with  fraud  by  reafon  of 
notice^  there  appears  to  be  no  pretence  upon 
which  the  prior  purchafer  for  valuable  confi- 
deration  likewifc,  but  whofe  title  was  defedive^ 
could  apply. for  relief;  becaufe,  as  between 
two  purchalers  upon  the  like  coniidcrations, 
that  which  has  the  complete  title  in  law  mu(t 
prevail.     There  Richard  Wifeman^  fon  and  OMc\  etaV. 
heir  apparent  of  Sir  Richard  IVifemani  inter-  ak  Pafch. ' 
married  with  fVinifred  Harrington^  entitled  to  ^^g^*  ^^^^ 
a  portion  of  4000/.   and   brought  a  biU  644^ 
againft   his   wifc^s   truftees;   whereupon  a 
decree  was  had  to  pay  him  his  wife's  foi^ 
tunc,  upon  making  a  competent  fcttlement  5 

Vol.  I.  F  f  or, 
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1 

br,  trpoii  ^'Iu>c  thcrcdfi  the  (brtunj  to  o* 
invcftcd  in  lands  by  the  approbation  of  the 
Mafter.  And^  upon  flie  Mafter's  report^ 
that  no  toitipet6nt  fettkmcnt  could  be  made 
by  Richard  the  fon>  it  was,  by  choice  (^ 
parties,  insetted  in  lands  of  Sir  RiebarJ,  the 
father,  of  equafi  value ;  part  df  which  lands 
happened  to  be  eight  acres  of  Copyhold^ 
which,  in  the  fettlement,  were  Kmited  and 
declared,  apart  6'om  the  Bcthold,  to  be  to 
the  ufe  of  the  iffue  of  the  marriage  in  com* 
mon  fornnt,  and  afterwards  in  fee  to  the  Ibn^ 

r 

with  a  covenant  from  Sir  Richard  to  fur- 
render  the  copyhold*  The  wife  died  with- 
out iffue,  and  the  fon  nrortgaged  both  copy- 
hold and  freehold  together,^  for  a  valuable 
confideration,  to  Ofxvick  and  others,  plain-^ 
tiffs,  but  without  any  furrendcr.  The  fonf 
died,  and  the  lands  defcended  to  Elizahfbg 
his  fiftery  and  heir  at  lawj  then  the  mort- 
gagees foreclofed  EUzahetb^  by  a  decree  of 
the  Court,  and  entered  and  took  pofleflion  t 
to  whomj  beiiig  in  poflcllion,  Elizaheth 
releafed  and  confirmed  the  eftate  in  fee. 
Afterwards,  Sir  Richard^  the  father,-  having 
been  out  of  poflTcffion  of  the  premifcs  from: 
thQ  time  of  the  fettlement,  which  was  made 
thirteen  years  before/  fitrrendered  the  ct^^ 
bold  land  to  the  difendant  Plumer,  finr  a  ^a- 
halk  confideration:    Plumer  was   admitted,. 

acd 


And  brmight  His  cjedmeht ;  and  the  mdrC^ 

gagees  brought    their   Hills  to  be  relieyed« 

which  were  difniiifed  by  the  M^er  6f  the 

Rollsj   on   foilcmh   argunridtit^    with   coftsi 

jfbr  that  the  Court  would  not  fupply  the  de* 

feft  of  a    furrender,    againlt  a  peribn  that 

tame  in  by  title,  upon  furrender  of  the  fame 

premifes ;  which  decree  was,  on  rehearing,  -  •* 

confiriiied  by  Lord  Cowper. 

We  niuft  Here  remark  a  diftinftion  that  5^1:8^  ♦• 
iiath   been    taken    between    the    preceding  3  Bac.  Abr; 
cafe,  and  cafes  where  the  fubfeqiient  credi-  ^^^Eq.  Ca. 
tors  have  demands,   which,    although  they  f^lJ^^*  '* 
arc  liens  upon,  yet  are  not  confidered  as  fpe-  *  will.  Rep. 
tifically  charging  the  lands  i  as  equity  will  i  Will.  a;9. 
inforce  a  defcftive  conveyance  againft  claim-  aj. '    '        * 
ants  of  the  latter  defcription  j  for,  as  they 
did  not  originally  take  the  lands  for  theif 
fecurity,  and  come  in  under  the  vfcry  perfoa 
that  is  obliged  in  confcience  to  make  the 
defcdive  fecurity  good,  they  are  confidered 
as  Handing  in  his  place,  and  will  therefore 
be  poftponedi  until  fuch  defeftivc  fecurity 
be  fatisfied, 

'this  point  was  fettled  fo  early  as  Lord  p"^^,"^' 
peeper  Bridgman's  dmc,  in  the  cafe  of  Burgb  FmchtRcR, 
arid  Francis,  the  decree  in  which  caufe  was  Rqi.  iS^, 
ifSrmied  by  Lord  Chancellor  Nottingham. 

F  f  2  There 
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There  the  anceftor  made  a  dcfeftive  morf-i 
gage  in  fee  for  500 /•  it  being  made  by  wa/ 
of  feoffment  without  livery,  and  afterwards 
the  heir  confeflcd  leveral  judgments  on  bond 
debts  4"C  from    the    anceftor.      And  the 
queftion  was,  whether  the  judgments  ought 
to  incumber  the  mortgaged  premifes  until  the 
mortgage  be  paid  off  ?   And  Lord  NotHnghaim 
determined    that    they    ought    not  ^    for 
that  the  debt  due  upon  the  mortgage  did 
originally  charge  the  land,  which  the  debts  By 
bond  did  not,  till  they  were  reduced  into 
judgments ;    and    although   the  mortgage 
iwas  dcfeftivc  in  point  of  law  for  want  of 
livery,  yet  equity,  which  fupplied  that  defecTr, 
did  ftiU  charge  the  land,  and  it  ought  not  to 
be  in  the  power  of  the  heir  at  law  to  charge 
it,  by  acknowledging  judgments    in  pre- 
judice to  fuch  equity:    the  rather  bccaule 
the  mortgagor  had  covenanted  for  him  and 
his  heirs  to  make  any  farther  alTurance,  (o 
that  when  the  land   defccnded    upon  the 
heir  charged  with  this  mortgage,  he  was  in 
the  nature  of  d  truftee  for  the  mortgagee  till 
the  money  was  paid,  and  could  not  incum- 
ber iti  and  though  the  creditors  had  not 
any  notice  of  this  mortgage,  yet  they  fliould 
be  bound  in  this  cafe;  becaufe  chcy  wer^ 
not  put  in  a  worfe  condition  than  they  ought 
to  be,  namely,  to  be  poftppned  to  the  mort- 
gage. 

Upon 
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Upon  this  principle,   in  a  cafe  where  A  Taylor  *», 

.  Wheeler 

furrcndered  his  copyhold,  by  way  of  mort-  %  Vcrn.  564. 
gage  for  money  lent,  and  the  furrei>der  was  \  BacJn  Abr. 
not  prefented  at  the  next  court,  according  ^^4.  i  Wiij. 
to  the  cuftom  of  the  manor;   and  then  A 
became  a  bankrupt,  and  the  aflignee§  were 
admitted,  and  brought  their  ejedlment  j  and 
the  furrenderee  of  the  copyhold  brought  his 
bill  in  equity  to  be  relieved.  Lord  Cowper 
granted  a  perpetual  injunftion  in  behalf  of 
the  furrenderee  j  and,  although  it  was  urged 
that  the  creditors  of  the  bankruptcy  were 
equally  upon  valuable  confidcrations,  as  the 
lurrenderce,  and,    having  the  title   at  law, 
ought  to  be  preferred,  yet  that  argument 
was  over -ruled  ;  becaufe  the  other  creditors 
of  the  bankrupt  did  not  lend  on  the  credit 
of  the  land,  as   the  mortgagee   did;    ^nd 
therefore,  where  fuch  creditors  came,  under 
the   bankrupt,  to   charge  the    lands,    they 
ought  to  (land  in  his  place,  and  come  un- 
der  the  fame   obligation   of  confcience  to 
make  good  the  defcdtive  fecurity. 

And  the  reafon  of  this  difference  is,  that 
where  there  are  two  perfons  that  have  equal 
equity  (as  was  the  cafe  in  Ofwick  and 
PlumeTy  both  being  equally  purchafers  of 
the  fame  property  for  a  valuable  confi-r 
deration)  '  there,  thofe  that  have   the  legal 

F  f  3  title 
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t^tle  fliall  prevail^  becaufe  (here  i&  iij^ 
equity^  Co  take  from  fuch  perfon  the  titl^ 
that  he  hath  gainec}  at  law;  but>  if  the 
contending  parries  in  equity  have  not  equal 
equity  (as  was  the  cafe  in  Burgh  v.  Francis,  and 
foflorv.  ff  heeler^  bccaufe  the  one  creditor  had 
intended  to  fccurehimfclf  by  the  mortgage  of 
the  copyhojd,  whereas  the  other  creditors  ha4 
trufted  merely  to  the  bankrupt's  peripnal  fe<r 
CXjrity^and,  con/equently^  hadnot equaJequitr 

to  have  the  land  applied  (or  the  payment 

«        •       . .       ■  .       ,         . .  .      ' 

of  their  debts,  as  the  former,  who  looked 
to  that  in  particular)  thofe  that  have  the 
greateft  equity^  (hall  be  relieved  againU  thq 
legal  title. 

Alio,  if  a  claufe  be  cohuined  jn.the  fiift 
mortgage-deedj  making  it  a  iecurity  for  far-* 
ther   fums  borrowed,  fubl^quent  loans  will 
'  have  relation  to,  and  be  taken  as  part  o^ 

the  original  traniafllon ;  and  they  mud  be 
paid  before  a  fecond  mortgage  interyeningt 
although  the  firft  mortgagee  had  notice  of 
it  at  the  time  of  advancing  more  money, 
if  the  fecond  mor:gagee  had  notice  of  the 
claufe  in  the  firft  mortgage. 

Gord<m  t.  Thus^  where  A  mortgaged  his  eltates  to 
fvdi!"viii,  B  for  a  terni  of  ytars,  to  fecurc  a  fum  of 
Abr.  it.  pL    flion^  already  lent  tQ  A,  and  alio  all  fuch 

other 


(    439    ) 

other  ilimsi  a$  fhould  thereafcer  be  lent  or 
advanced  to  hiip,  J.  made  a  fecond  mort- 
gage to  C^  for  a  pertain  fumi  with  notice 
tf  the  firfi  mortgage^  and  then  the  firft  mort- 
gagee^  bafving  notice  of  the  fecond  mortgage^ 
Jcnt  a  farther  fum.  Lord  Cowper  decreed, 
^hat  the  fecond  mortgagee  (hpuld  not  redeem 
the  firft  mor^gagee^  vvithout  paying  as  well 
the  money  lent  afcer^*  as  that  lent  before  the 
iecond  mortgage  was  made  -,  for  it  was  the 
folly  of  the  fecond  mortgagee,  wjtb  notife^ 
to  take  fuch  fecurli^. 

But,  here  we  muft  particularly  attend  to  i  Vtrn.  its. 
the  diftin^ion  between  notice  previous  to  *vt2//74^/ 
the  time  of  the  lending  the  money  by  the 
put/he  mortgagee,  and  at  the  time  of  pur- 
chafing  in  the  elder  incumbrance;  for,  a 
mortgagee  puifii^  will  be  proc^Aed,  although 
he  had  aftual,  not|Cf  of  a  fecond  inctim- 
brance  at  the  time  of  purchafmg  in  the 
^iin^  fecurity  to  cover  his  own,  becaufe  that 
is  the  very  pccafion  that  ihows  the  neceility 
of  (b  doings 

This  rvlc  however  hi^th  its  .exceptions  j  ocorge, 
for,    a   purchafer   or   mortgagee  Ihall  not  S^'^-  ^^°' 
protect   himfelf  qy    taking   a  conveyance  Talbot.  a6o. 
from  a   truftee,   if  he  hath    notice  of  the  dcIicw, 
tfuft  at  tki  time  of  getting  it  in.     And  there-  \^  \^J;  *7t 
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fore  where  5,    being  poflelTed   of  a  term 
for  years,  had  made  a  voluntary  fetdemenc 
thereof  in  truft  for  herfelf  for  life,  remainder 
to  7,  her  daughter,  for  life,  remainder  to 
the  children  of  her  daughter  by  her  then 
hufband ;    and    7,     afterwards    mortgaged 
the  lands  in  queflion  to  «9,  who  pretended 
he  had  no  notice  of  the  fettlement;  /,  in 
the  mortgage-deed,  being  called  the  daugh- 
ter and   heir  o(  B^    but   that    ?i^ttv\v2itds^ 
hearing  of  it,  he  got  an  affignment  of  the 
term  from  the  truftees.    The  Court  rcfolved 
that,  although    a    purchafer  might  buy   in 
an  incumbrance,  or  lay  hold  of  any  plank 
to  defend  himfelf,  yet  he  ftioujd  not  be  pro- 
tefted    by    taking    a    conveyance   from  a 
truflee,  after  he   had   notice^  of  the   truft  5 
for,    in  that   cafe,    he    himlelf  became  ibe^ 
irujleey  and   muft   not,  to  fave  himfelf;   bq 
guilty  of  a  breach  of  truft. 


Cited,     , 
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Even  a  fine  levied  by  a  purchafer,  for  fiiH 
confideration,  zvitb  notice  of  a  truji^  to 
ftrengthen  his  eftate,  will  not  bind  tlie 
cejiui  que  trujiy  although  there  be  five  years 
non-cli'im  ;  for  he,  haying  purchafed  with 
notice,  is  but  a  truftee,  notwithftanding 
any  confideration  paid  by  him;  and  the 
eftate  not  being  difplaced,  the  fine  can- 
pot  bar;  but  a  fine  and  non-claim  will  be 

a  bar 
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a  bar  in  equity,    if  a   purchafc.r  hath  not 
notice* 

And  where  the  plaintifF^s  bill  was  to  be  More  v.  Miy- 
relievcd  upon  a  truft,  and  charged  the  de-  ^"^''mS^^^ 
fendant  with  notice  thereof,  and  that  he  had  S^^^nerai -i;. 
procured  a  conveyance  of  the  lands  upon  aE.Ca.Abr. 
which  the  truft  was  had,  and  that  at  or  be-  wiggviwi^g, 
fore  bis  taking  the /aid  convey  ancey  he  had  no-  ^ -^^^^^ 
tice  of  the  faid  truft  for  the  plaintifF;  the 
defendant,  by  way  of  anfwer,  denied  that  he 
had  any  notice  of  the  truft  at  the  time  of  his 
furcbafe  or  contrary  and  pleaded  that  he  was 
a  purchafcr   for    a   valuable  confideration. 
And  it  was  infiftcd  that  the  point  of  notice 
was  not  well  anfwered, '  in  that  the  defendant 
denied  notice  at  the  Jime  of  the  fur  chafe  only ; 
for,  the  word  purchtfe  might  bt  underftood 
to  mean  the  time  when  the  contraft  for  the 
purchafe  was  made,  and  it  might  be,  he  had 
no  notice  then,  and  might  have  notice  after, 
before,  or  at  fealing  of  the  conveyance ;  arid 
if  there  was  any  notice  before  the  convey- 
ance to  him  was  executed,  that  would  charge 
the  defendant  i  upon  which  objedion  the  plea 
was  over-ruledt 

But  here  we  muft  obferve,  that,  if  cejlui  Slnctfvcrfi. 
que  trufiy  tenant  in  tail,  be  the  mortgagor,  ^^* '  |^-  ^*- 

and 


•nd  join  wkh  the  truftees  in  tnaKjng  the 
iConvcyanoe,  it  will  be  good  and  valid  i 
rbcy  being  confidered  as  truftices  purely  for 
the  tenant  in  tail  to  prefcrv^  his  eAate  onfy, 
and  not  to  ftand  in  oppofition  to  him^  for 
die  fake  ci  thofe  who  are  to  come  after 

'^S'cir^g.       ^*  ^^^  ^^^^  incurnbrancc  be  purchalo) 

in,  after  a  decree  in  r^m,  by  a  creditor  party 
to  that  decree,  it  will  not  proteft  him,  al-* 
though  he  had  not  noiice  of  any  prior  in^ 
cumbrance  at  the  qme  he  lent  his  money, 
as,  in  this  cafe,  notice  or  Jiot  is  immaterial ; 
for  the  decree  binds  the  purchafer,  and  the 
vendor  can  give  no  tide,  when  the  right  to 
the  land  is  adjudged  to  another,  and  the 
party  who  gained  the  fuir,  hath  a  tide,  bjr 
the  decree,  to  carry  it  into  execuuon  oo  the 
land,  irko  whoie-eycr  hands  it  msiy  afier- 
wards  come. 

WortTcy  tK  Thus,  in  the  cafe  of  ITcrtley  v.  Birkbeaiy 
f  Vtz!^^  I.  where  the  plaintiff  (after  a  decree  had  been 
8c.:<.Atk.8o9.  made  in  1748,  in  a  caufe  wherdn  the  plain- 

tiff  and  defendants,  among  other  creditors, 
were  plaintiffs,  for  the  fale  of  the  cftate  of 
A^  whereby  the  Mailer  had  been  direfted  to 
enquire  into  the  priority  of  their  demands) 

bought 
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^owg^bt  in  a  judgment  given  in  1694^  f||i4 
made  claim  before  the  Mafter.  to  have  it 
lacked  to  his  mortgage  and  thereby  to  be 
paid  before  the  defendants;  as  to  which  the 
Maircr  rcfufed  to  inake  any  report :  where- 
upon the  plaintiff  filed  his  bill>  and  one 
quedion  was,  whether  |ie  could  tack  the  in- 
cumbrance boughc  in  after  the  decree  to  his 
jnoi  cgage  ^  Lord  Chancellor  Hardwicke^  as 
to  this  part  of  the  cafe,  faic^,  that  there  was 
no  cafe  wherein  it  had  b^cn  determined  that 
^fuifne  incumbraacer,  a  party  in  acaufe,  and 
a  decree  madcy  in  that  caufe,  for  fatisfaAion 
of  incumbrancers  according  to  their  refpeSlve 
priQrities^  having  taken  in  a  prior  to  tack  to 
his  puifne  incumbrance,  fhould  be  allowed  to 
{make  ufe  of  it  in  any  other  ihape,  than  that 
in  which  the  original  incumbrancer  might 
pie  iCj  had  no  fuch  purchafe  been  made.  He 
fought  it  woul4  be  moft  mifchievous  and 
pernicious,  if  the  Court  fliould  allow  the  doc* 
trine  of  tacking  to  be  carried  to  that  extent  j 
^ft,  taking  it  upon  the  terras  of  the  decree  5 
all  thofe  decrees,  where  there  were  feveral 
incumbrances  before  the  Court,  a  iale  di* 
rcfted,  and  every  thing  ncceflary  to  clear 
the  eftate,  in  order  to  that  fale>  proceeded 
on  the  foundation,  that  the  rights  ofthefar-^ 
fiei  were  to  be  taken  as '  they  flood  at  the 
time  d[  the  decree  ^  and  therefore  they  di* 

rcfted 
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reeled  an  enquiry  into  the  priorities.    What 
then  were   thofe  priorities?    Why  foch   as 
they  ftood  at  the  time  of  the  decree:  not 
that  afterwards,  the  priority  fhould   be  va- 
ried.   The  fenfc,  reafon,  and  juftice  of  the 
cafe  required  it  fhould  be  fo }  for  othcrwi/e^ 
if  (where   an    incunnbranccr,    or   an  cftatc 
which   was   afFefted   with    feveral   charges, 
brought  a  bill  for  fatisfaftion  thereof  and 
there  were  all  propci-  panics  and  a  decree  for 
it,  as  between  himfelf  and  the  owner  of  the 
equity  of  redcn^puon,  fomc  of  the  incum- 
brances being  prior,  others  pofterior  to  his) 
one  of  thofe  defendants,  who  happened  to  be 
prior  to  him,  was  allowed  to  convey  to  ano* 
ther  defendant,  who  was  pui/iie  to  him^  it 
would  Ihut  out  the  plaintiff  after  the  decree 
made,  at  which  time  the  rights  were  confi- 
dercd.     What  would  be  the  confequence  .^ 
Nothing  could  lay  a  foundation  for  greater 
coUuQon  and  contrivance,  between  the  par- 
ties, to  exclude  each  other,  than  fuch  a  li- 
berty woiildj  and  that  to  the  great  deceit  of 
the  plaifltifF;  for  then  a  man  would  lofe  his 
cods  by  fucli  a  proceeding,  although  he  had 
a  right  to  his  debt,  principal,  inrercft,  ancf 
cods,  according  to  the  rcfpedtive  priorities  ; 
that  was  the  direction  of  tliis  decree:  and 
there  was  a  fufficient  fund  according  to  tli^ 
then  right  of  the  plaintiff,  to  pay  all  that  was 

duci 
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due ;  but  if  tliis  were  permitted,  after  a  de- 
cree was  made,  two  of  thcfe  defendants 
might,  by  a  Collulion,  give  a  third  incum- 
brancer more  than  his  debt,  and  it  would  be 
worth  while  to  do  fb,  in  order  to  exclude 
another,  who  happened  to  be  a  fecond  in- 
cumbrancer. It  would  be  carrying  fecurities 
to  market  in  that  manner,  whereby  the  pur* 
chafer  of  them  fhould  not  only  ftand  in  th^ 
place  of  the  party  felling,  but  would  acquire 
a  new  equity,  which  it  would  be  mifchicv* 
ous  to  allow;  and  therefore  his  Lordlhip 
faid,  he  never  was  clearer  in  opinion  than 
upon  this  part  of  the  cafe,  as  to  the  general  . 
right. 

So,  where  Sj  zfuijne  incumbrancer,  after  Bnftoi  </«/*- 
the  bill  brought,  and  after  the  firfl  decree  etai\'i\Kxii» 
made,  and,  in  truth,  after  the  report,  got  ^^^'^" 
an  aflignment  of  an  old  judgment  and  mort* 
gage,  expecting  thereby  to  gain  a  preference 
tu  his  debt;  the  Court  held,  that  the  aflign^ 
ment  obtained  by  him  being  after  the  decreie 
made,  he  fliould  not  profit  by  it  or  change 
the  order  of  payment,  but  Ihould  come  in 
according  to  the  time  of  his  own  incum- 
brance, without  regard  to  the  old  judgment  * 
and  mortgage. 


And 


iVct.  I75* 
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And  the  law  is  the  fame  as  to  ptrrcfiifersj 
uicumbrancers  who  are  not  parties  in  th6 
/bit,  iut  who  could  come  in  under  the  decree  9 
for  they  muft  come  in  upon,  and  fubmic 
to^  the  lerms  of  that  decreej  though  no  pari 
tics. 


But  a  third  mortgagee  may  pUrthafe  in  ^ 
firft  mortgage,  and  defend  himfeJf  thereby^ 
notwtthftanding  a  fuit  be  depending  betweert 
the  rcfpedive  mortgagees; 


Kobtiubn  ^« 

favifon  et  ai. 
Brow.  Cha. 


Kichmondy 
Sttpta,  8i» 


Thus,  where  the  fecond  mortgagee  filecf 

his  bill  aga'mft  the  mortgagor,  firft  and  third 

R^j^j^s.L.  fif^Qjjgagees  to  be  let  in  to  *pay  off  the  firft 

mortgage,  and  that  then  the  eftate  fhould 
be  fold,  his  own  mortgage  paid,  and  the 
third  be  fatisfied  out  of  the  remainder ;  and 
pending  the  fuit  the  third  mortgagee  bought 
in  the  firft  mortgage  :  it  was  determined  that 
by  this  he  had  gained  a  priority,  and  fhould 
be  paid  his  whole  money  before  the  fecond 
mortgagee. 


Tii.  Worflcy 
<i/.  Earl  of 
Scarborough^ 
Z  Atk.  39a. 


However,  in  many  cafes  a  foit  pending 
in  equity  againft  land,  is  a  bar  to  alienation  tf 
for  pendente  lite  nihil  innovetur :  therefore  the 
vendor  of  lands,  pending  a  fuit  in  equity 
againft  them,  can  give  no  title  but  what  wilf 
be  fubjeft  to  its  iffucj  but  it  is  the  pendency 

^  Ctf 
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<>f  the  iuit.that  crtates  the  notice,  ^r  as  it 
is  a  traniaftion  In  a  fovcrcign  Court  of  Jul^ 
tice,  it  is  fuppofed  all  people  are  attentive  to 
vrhzz  pafles  there;  and  to  prevent  a  greater 
mifchfef  that  v^uld arifeby  people's  purchaf- 
ing  a  right  under  litigation  and  then  in  c'Oft* 
tcft. 

j  F  having  only  One  dauditer^  and  delJr.  Knch  v. 

TO*  Ik    a^ 

bg  to  keep  part  of  his  eftate  in  his  name^  rvrm/aiy*  ti 
by  will,  made  in  1684,  devifed  a  meffuage  ^^^P'«n^o« 
to  F,  his  near  kinfman,  in  tail  male,  with  re-  F>nch  sto.  €t 

•    »  '  t       .       •  •     «      1     •      »   iv-     '"*<'•  Herbert's 

mainder  over,  and  gave  his  lands  in  Suffix  cafe,  thi«  doc* 
to  his  daughter,  who  married  JEj  diey,  with  Stei7o a* 
C,  were  fuppofed  to  have  deftroyed  the  will  ^"^*^^f  J^ 
after  the  death  of  the  tedator.    F  brought ' 
his  bill  againdD  and  his  wife;  and,  in  1687, 
obtained  a  decree  to  hold  and  enjoy  the  lands 
according  to  the  will  againft  them,  and  all 
claiming  under  them.     The  eftate,  devifed 
16  F,  having  been  mortgaged  by  the  teftator 
prior  to  his  will  to  B  for  100/.  N  pending 
the  fuit^  bought  in  B*s  mortgage,  and  pur- 
chafed  the  equity  of  redemption  from  D  and 
his  wife.    N  was  ferved  with  the  former  de- 
cree, and  appeared,  and  was  examined,  and 
&t  out  his  title  under  this  mortgage,  where^ 
lipon  F  was  put  to  bring  his  bill  to  redeem. 
Nf  by  anfwer,  alledged,  that  although  he  had 
Wen  informed  before  his  purchafe  that  it  was 

4  pretended 
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{n-ctendcd  there  had  been  fuch  will  made, 
yet,  upon  enqufiy^^  he  had  been  aflured  and 
fadsfied  diac  it  was  dcflroyed  by  the  tellator 
in  his  life-time;,  and  therefore  he  proceeded 
m  his  purchafe,  and  infilled,  that  the  for* 
mer  decree,  to  which  he  was  no  party,  was 
unjuft  in  decreeing  the  lands  to  be  enjoyed 
according  to  the  will;  but,  in  regard  he 
purchafed  pendente  lite,  and  with  notice  that 
there  was  a  will,  the  Court  would  not  admit 
him  to  examine  the  jufticc  of  the  former  de- 
cree, or  to  try  at  law  whether  fiich  will  was 
cancelled  or  deftroycd  by  the  teftator,  but 
declared  he  ihould  be  bound  by  the  former 
proceedings,  and  decreed  the  redemption  of 
the  mortgage  to  the  plaintiffl 

And  where  it  is  only  a  decree  to  account, 
and  jnot  fuch  a  one  as  puts  a  conclufion  to 
the  matter  in  queftion,  that  is  ftiD  fuch  a 
fuit,  as  affcfts  people  with  notice  of  what  is 

doing. 

But  no  cafe  has  gone  fb  far,  and  it  would 
T>e  very  jiDConvenient,  if  where  money  is  fc- 
cured  upon  an  eflate,  and  there  is  a  queflion 
depending  in  Chancery  upon  the  right  of 
or  about  the  money,  but  no  queflion  relating 
to  the  cdate  upon  which  it  is  iecured,  but  it  is 
wholly  a  collateral  matter,  as  to  fay  that  a  pur- 

5  chafer 
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tiialcr  of' the  cftatc  pending,  that  fuit  fkoulci 
be  affcdted  with  notice  by  fuch  innplicatiort 
ds  the  law  creates  by  the  pendency  of  the  fuit; 

1'hus,  where  \//  and  B  were  partncrsi  ^  McRd^.tord 
died  having  made  his  will,  and  devifed  to  %36,eisfu 
his  executors  and  their  heirs,  "  all  his  real  '^^^-  ^^^^ 
**  and  perlbnal  eftate,  not  by  his  will  othcr- 
**  wife  difpofed  o^  in  truft  that  tliey  Ihould, 
**  by  charging,  leafing,  or  felling  his  eftatesj 
**  or  any  of  them,  raife  money  for  the  pay- 
**  ment  of  all  his  debts;  and  what  Ihould  rc- 
**  main,  he  direfted  to  be  divided  into  equal 
*'  portions,  fhare  and  fhare  alike,  between 
**  his  five  children^  and  left  it  to  his  execu* 
*'  tors  to  make  proper  allowances  for  their 
^**  maintenance,  until  there  Ihould  be  a  diftri- 
««  bution  made  of  his  eftates."  Jj  amongft 
other  things,  had  a  mortgage  of  3500/.  In 
a  caiife  between  the  executor  of  Bs  and  J's 
executors,  the  mortgage  deed  was  direfted  to 
be  left  in  the  hands  of  a  Maftcr  in  Chancery^ 
till  th6  partnerlhip  account  Ihould  be  finally 
adjufted^  Afterwards  -^'s  executors  con- 
veyed the  mortgage  to  Mafter  Bennett  as  a 
fccurity  for  one  of  the  executors,  on  his  ap-. 
pointment  to  be  receiver  of  anocher  perfon's 
eUate.  And  one  argument  ufed  by '  the 
children  of  A^  in  a  fuit  againft  the  holders 
of  the  mortgage^  by  way  of  fecurity  for  the 

VoL.Ii  G  g  dut 
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dat  dttcharge  of  the  receivorfliip>  was,  thac 
there  wns  a  fuk  ac  the  time  of  the  ai&gnmcnt 
about  the  mortgage,  who  was  entitled  to  it> 
and  that  therefore  it  was  void,  as  being 
made  lite  pendente.  But  Lord  Hardtoickc 
faid|  that  he  did  not  fee  how  diis  Us  pendens 
could  afiedk  this  alCgnment,  xinlefs  it  had 
been  determined  that  this  was  the  mortgage 
of  £>  the  partner  of  A^  and  belonged  to  his 
creditors^  who  were  the  plaintifis  In  that 
caufe.  But  that  as  it  was  therein  determined 
to  be  jf%  eftate,  there  was  an  end  of  thjic 
ol^edtion. 

But,  in  cafe  of  a  real  purchafer  for  a 
valuable  coniideration,  pendente  lite,  the 
plaintiff  will  be  held  to  ftridb  proof  of  hia 
own  tide. 

Sorrel  4k  Thus,   where    a  bill  was  brought  byr  ^ 

arKJu  Rep*  againfl  C,  to  have  the  benefit  of  a  decree, 
^•**  obtained  againft  JL,  for  the  recovery  of  x. 

leafehold  eftate  held  of  the  dean  and  chap- 
ter of  Saint  PauTs  i  C  being  a  purchafer  of 
this  eftate  from  £,  pendente  lite,  butj  as 
was  proved,  for  the  full  value,  and  without 
any  notice  of  ^'s  claim,  or  any  aftual  notice 
of  the  fuit :  for  the  plaintiff  it  was  infilled^ 
that  this  purchafe,  made  pendente  lite,  was 
to  be  confidcred  as  made  under  an  implied 

aQ<i 
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{tj)d  conftrudtiye  nodee^  but  the  6owtB^id|^ 
ikdi  althoughjj  where  (here  was  z  f^ny^y^ 
imce  nuuie^  pcndenk  kk^  withqqt  ^njF  va t 
|uatde  ^nfideration^  and  cq  avoid  and  eludg 
^  decree^  it  Qught  tp,  ^e  highly  difcaontfc 
pancedi  ^nd,  ihcjugh  the  aU?R?lpon  T??r€ 
for  ever  fo  gpqd  a  'confito^^n^  th?  pur4 
chafe,  if  made  pendente  Hte.  was  neverthclefs 
p  be  fct  afide,  yet,  whcrp  thpr?  w?S  a  fcaj 
and  fair  purehafer,  wichqut  np,ticc,  \%  ^a§ 
a  TC^  hard  caf?,  ff|)ec;aUy  j^  a  gQyr|  gf 
equity;  ?nd,  there  b?in§' fpmP  ^cfeft  jij 
part  of  the  proof  \s\  dgr^igniri^  ?h?  tide  ©f 
A  leave  to  aRjend,  pr  inake  apy  pew  proqf, 
jifter  publication  ifas  rcfufcdj  'and  ^h?  fejU 
^ifmiifed, 

In    thi§  <:sife^  th§  ghanedlgr  ebfcrvedj,  g^„* 
that  it  wa^  a  difl^cylt  piatter  \%  fcarfh  for  ,  wni.-^^ 


l)ills  in  equity,  qr  tq  |e|  notice  qf  ?|^em,  J^^ 
ipany  fuch  feeing,  aftcf  ftljng,  kept  jn  ?hc  ?  4*.  j^gj 
Si^f  Cjerks  dcfkj'i^i^d  flj^itfhpwgh  fh?  ^PlJr? 
«fP«l4  Pbligc  all  perfon§  fq  ftk?  nptice  of 
*«?  degrees  s^  mveh  a^  qf  judgnieno  »l  law, 
jrct  tfipre  did  nqt  fcem  tq  Jse  {h?  f^qii?  tpap 
iqn  fqr  gfeliging  people  to  take  nqriG§  gf  t{js 

^Jipgofabillt 

Ab4  if  a  pur^hafe  qr  mOftgagc  fee  mM^j 
^pding  ^  biU,  tq  pcrpetyat?^  j^  tfftifflgRr 


of  mtneiTes  tio  a  will  of  land,  the  proceect* 
iqgs  may  be  read  againft  a  purchaicr  or 
mortgagee,  during  the  fuic,  although  he 
hath  not  notice  either  exprels  or  implied. 

This  rule  is  founded  upon  die  necefliqr 
of  the  cafe ;  for  if  depofidons^  taken  in 
fuch  a  fuitj  Could  not  be  read  againft  a  pur* 
chafet-  under  the  heir  at  law  or  deviiee^  it 
would  be  in  their  power  to  prevent  fiich 
a  bill  from  being  of  any  efieA.  For  in« 
ftance ;  fuppofe  an  heir  at  law  (having  got 
into  the  poflefHon  of  an  eftate  on  die  death 
of  his  anceftor^  and  the  deviiee>  being  oijt 
of  pofleflion>  brought  a  bill  to  perpetuate 
teftimony^  and  to  prove  the  will)  pending 
the  fuity  made  a  fecret  conveyance  to  ano« 
ther  perfon ;  if  the  depofitions  taken  in  the 
cau(e  could  not  be  read  againft  the  periba 
who  claimed  under  the  heir  at  law^  the 
whole  objed  of  the  fuit  would  be  defeated* 

The  cafe  would  be  j\j&  the  fame,  in  re- 

fpk&  to  its  confequences^  if  a  devifee>  having 

got  into  poflefllon^  the  heir  brought  a  bill  of 

this  fbrtj  and  afterwards  the  devifee  made  a 

private  conveyance :  if  the  heir  at  law  could 

not  read  the  depofidons  which  were  taken 

in  that  caufe  againft  a.  party  claiming  under 

himj  the  bringing  the  bill  wouki  be  of  oo 

manner  of  eSc&. 

Ac€or« 
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Accordingly*   in  a  cafe  where  7  made  Garth  *. 
her  will,  and  thereby  dcvifed  all  her  real  and  Barnardiftoo 
pcrfonal  cftatc  to  C  and  N  in  truft,   that  Jc?By^iSlme 
diey  fliould  fell  the  fanic  in  order  to  dif-  ^^"^^^^ 
charge  her  debts  and  legacies;  and  that  the  s»  Atk,  1759 
furplus    Ihould    be    diftributed  into  three 
equal  fhares,  one  (hare  whereof  was  to  go 
to  C,  another  ihare  to  K,  and  a  third  to 
T.    Soon  after  the  making  the  will,  J  died, 
leaving  G  her  heir  at  law :  K  and  T  were 
Papifts,  but  C  was  a  Proteftant.    In  yfpril 
17  36*    ^  mortgaged    her   intereft  in   this 
cftatc  to  fT  for   108  /.      In  May  1736,  a 
bill  was  brought  by  C,  K,  and  fT,  againft 
G,  the  heir  at  law,  in  order  to  perpetuate 
the  teftimony  of  the  plaintiffs  witnefles,  and 
to  prove  the  will  of  J.    On  the  3d  of  7^- 
nuary  1737,  ff^  purchafed  of  T  her  equity 
€)f  redemption  in  this  eftate  for  1000/.    On 
the  8th  of  January  following,  G  put  in  his 
anfwer  to  the  bill,  infifting  thereby,  among 
other  things,  that  K   and  ^T  were  Papifts, 
and  confequently  incapable  by  the  ftatute  of 
1 1  Will.  3,  to  take  by  the  will  of  J. 

In  that  caufe,  G  examined  feveral  wit- 
nefles, to  fliew  that  K  and  7*  were  Papifts, 

A  bill  was  then  brought  by  G  againft 
C  iT,  and  7*,  and  likewjfe  againft  IV^  in 

G  g  3  order 


ff(^  to  ftc  dTide  the  will  of  3^  with  rcgaitl 
to  two  thirds  bf  her  real  cftatc^  whitk  W« 
fc5  be  fold^  and  th^  mone^r  arifing  from  tht 
fak  to  be  paid  i&  K  and  9*^  and  llkewifc^ 
Ihat  X,  y'i  and  fy^  might  account  for  dip 
bixyfits  of  thofe  (hares.  After  the  ^nfweis 
to  this  bill  Wei'e  o^me  in^  an  order  was  ob- 
lauied^  that  the  depofitions  in  the  formor 
^a\af«  might  be  i^ad  in  the  preient  one^ 
laving  juft  ticc^tk^  j    but,   on  offering 

Ufchl  to  be  i'«wl>  it  ^^s  objefted  on  dhc  part 

•  ••«•  -1  • 

fef  Tf\  that  th^  feo'uldnot  be  readas  againft 
hirnj  he  being  no  jpariy  to  the  former  foi^ 
iifs  ihbrcgage  being  made  hcfott  the  fiMng 
fof  that  fctll^  ahi  his  ^urchafe  of  the  equity 
fc^TiDdcmp'tioh  having  been  before  the  aofw^ 


B'ut  the  Lord  Chancellor  was  t)f  opimoAi 
^hat  thcfe  depofitlons  ought  to  fee  read$ 
and  his  ijordlbip  ^iftingoi^Qied  between  tht 
^mortgage  to  W,  and  his  purchafe  of  the 
fecjaity  ^f  redempdon  5  fois  as  to  the  mort- 
gage, Hvhich  was  ftated  I©  have  been  made 
before  the  filing  ^f  that  bill,  his  Lord/hip 
\^ras  t>f  opiinioft  tlakt  -none  "of  the  depofition) 
'taken  in  that  catife,  xJouW  any  V^s  be  «ad 
to  aflfed  'that5  btiCi  with  ^regard  w  the  pur- 
thafe  ctf"  tbfe  ^uity  t)f  redemption^  >vbich 
V^ts  made  &bie<5(uent  to  ^  filing  the  inl^ 

thcf 
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tacf  cnght  to  be  readj  and  his  Lordfhip 
>faid,  that  the  anfwer  not  coming  in  until 
after  the  equity  of  redemption  purchafed, 
made  no  difference,  for  it  very  often  hap*  ' 
pencd  by  the  ordinary  indulgences  which 
were  given  to  the  putting  in  of  anfwcrs, 
that  an  anfwer  did  not  come  in  to  a  bill 
tintil  lopg  after  it  was  filed. 

But,  in  general,   a  bill  that  cannoj:  be '*arnar3.  Rep. 
T)rought  to  a  hearing,  cannot  properly  create  Sc.  a  E.  Ca. 
a  lis  pendens,  fo  as  to  afFeft  a  purchafer,  ^^'  ^^^'  *^- 
chiming   under  one  of  the  parties,    after 
filing  of  the  bilU 

And  it  feems,  that  a  decree  in  a  court  of  Scarier. 
'equity,  for  money,  does  not  bind  a  purchafer  j'vcrn.  88. 
for  a  valuable  confidcration,  without  notice  ^  ^^  ^^^' 
thereof,  any  more  than  a  judgment  at  lawj  »  Ch.  Ca.  48. 
for  a  decree  is  not  of  fuperior  force  to  a  3  wiii"  4or. 
judgment^;  nay,  its  cfFefl:    is  inferior;   and  Ta^bot^airf* 
where  "it  is  faid  a  decree  is  equal  to  a  iudg-  aP.wiU.6a^ 

*  ,  i  Vez.  49^ 

ment,  or  to  be  paid  equally  therewith,  this 
'muft  be  intended  only  out  of  the  perfonal 
eftate,  for  a  decree  for  a  debt  docs  not  bind 
the  real  eftate,  it  afting  only  in  perjonam^ 
not  in  rem  j  and  the  remedy  upon  a  decree 
to  afFeft  the  land,  is  only  for  a  contempt, 
whereupon  the  party  proceeds  to  ^  fegi*ef* 
tration,  and  that  is  but  a  p^fi)i3;^l  proceis, 

G  g  4  ^^  i 
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US  appears  by  its  falling  and  abating  by  thff 
4eath  of  the  party. 

A  bill  of  difcovery  depending  will  not 
prevent  even  a  party  to  the  fuit,  from  fe- 
curing  himfclf,  by  purchafing  in  ^n  incum* 
brance  prior  fo  his  owp. 

Hawtins  V.         Thus  where  L,  the  defendant  in  the  caufe> 

Taylor  et  af     ^       .  .  i        i       i       • 

ikVcra.a9.      haying  an   incumbrance  on   the   lands    la 

queflion^  fubfequent  to  the  plaintiffs^  and 
the  bill  being  againft  him  and  other  in- 
cumbrancers to  difcover  their  incumbrance^ 
purchafed  of  W^  who  was  a  defendant,  had 
the  firfl  incumbrance^  and  had  alfigned  to 
L  ^ntdenif  lite  \  the  qui^ftiqn  at  the  hearing 
was,  v^hethei"  the  defendant  ^,  who  had 
a  mortgage  fubfequcpt  tq  the  plaintjifs, 
ihould  help  himfelf  againft  him  by  buying^ 
in  /F^s  incumbrance  that  was  prior  cq 
both?  Ic  was  refolved  he  might  lawfully 
do  fb :  and  the  plaintifi^  bill  was  difmified 
without  cofts* 

J 

fir^roid  w.        Again,  if  a  mortgagee,  having  had  no- 
^i»-3  m.       tice  ot  incumbranGes,  and  having  been  tci|- 

dered  his  money,  afterwards  procures  a  de- 
cree to  foreclofe,  and  then  purchafes  the 
equity  of  redempijon,  fuch  incumbrances 
will  not  be  affe<3:cd  by  the  decree, 

li 
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If  a  mortgage  be  made^   and  afterwards  Hitdiarfc^, 

/•     1       1  1-  t  Sedgwick, 

a    Commiffion    of    bankruptcy    be    taken  %  vcm,  15^^ 
OtUt  againft  th*  mortgagor,   ;and   the  com-  xibL^JI^ 
miflioncrs  make  an  affipment  of  the  eftate; 
and  then  money  be  lent  to  the  mortgagor 
jon  a  fecond  mortgage,  the  mortgagee  ha^it^ 
no  aHual  notice  of  the  commiffion,  in  fuch 
f  afe,  although  the  futjke  mortgagee  purchafe 
in  the  firft  lecurity,  yet  it  will  not  proted 
the  mortgage  fubfequent  to  the  commiffioii 
pf  bankruptcy,    T^c  reafon  for  which  I  ap- 
prehend,  is,   that  a  commiffion  of  bank-- 
ruptcy  is  an  adt  of  public  notoriety,   by 
which  all  men  are  bound,  on  the  ground  of 
prefumed  notice. 

And  indeed  it  (eems  as  realbnable,  that  a 
purchafer  ihpuld  be  denied  the  benefit  of 
protecting  himfelf  by  the  purchafe  of  a 
prior  incumbrance,  after  a  commiffion  of 
bankruptcy  fued  out,  and  before  the  affign* 
mcnt  of  the  effeds,  as  after  a  decree  j  for 
a  commilHon  of  bankruptcy  is  a  public  ad 
pf  the  Court,  and  operates  as  a  decree  in  remi 
in  which  reipedt  it  differs  from  a  decree 
jfbr  mpney,  or  a  judgment  on  a  perlbnal 
adion,  and,  though  an  ex  parte  proceeding 
at  firfl,  yet,  if  it  be  not  afterwards  fuperfeded, 
the  property  of  the  bankrupt  is  thereby 
determined  to  belong  to  his  creditors  in  an 

equal 
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ftpz)  proportion,  according  to  their  fe- 
■  veral  demands  j  and  it  differs  from  wi  aft 
of  bankruptcy,  which  is  of  fo  ftcrct  a  na- 
ture, that  it  is  impoffible  to  be  known,  and 
has  no  vifible  operation  \incil  coupled  with 
a  commiflioa* 

faN^c^***        In  aH  cafes  of  a  plea  q(  a  pwchafe  ot 

marriage  ictdement,  notice  muft  be  denied, 
though  not  charged  by  the  biJI }  and  it  will 
be  fufBtictit  to  deny  it,  cither  by  the  plea 
or  anfwcr,    notwithftanding    tbc    ob^c&ion 

5d.  Ca.chan.  ii^^^  jt  oTJght  to  tft  in  the  plea,  fince  all 

the  defendant  has  to  do,  is  to  prove  ^is 
plea  i  for  he  is  not  to  prove  a  negative,  viz^ 
that  he  had  no  notice.  However,  it  feems 
bcft  to  deny  notice,  'both  in  plea  and  an* 
<wcr^ 

tafi^rt^A"         Notice,  if  charged,   muft  be  pofitivtly 

^.  Round  n*i-  1  r  r  •/••I  1 

■ita>\  denied  in  the  anfwer;    for,   it   it  be  only 

•^16?'  ^^*  cvafively  denied,   the  Court  will  decree  a 

X  Vent.  36X.  redemption  on  payment  of  the  money  only 

•a  Ch.  Ca.  i^.  which  was  originally  lent, 

jon«  n>.  Btft,  dn  general,  in  a  plea  of  a  purchafe, 

3  wi)rj4-3.     it  is  fufficient  denial  of  notice  to  fay,  that 

KtlfaUj?'       ^^  ^^  ^™^  '^  ^^  pwchafe  he  had  no  no- 
'Bcaact.  ticc,  wichout  ifaymg,  or  at  any  time  bdfope; 

for,  notice  befolPe>  is  notice  at  the  time  of 

die 


thfe  piirchafe,  tod  tfie  party  will,  in  tuc\ 
<:afe>  on  its  being  inade  appear  that  he  had 
notice  before,  be  liabk  to  be  convi(5bed  of 
|)erjufy^ 

!?  a  purchkfeir  has  Aotite  before  the  fe^fc-  tvigg  ^. 
tution  "of  the  conveyance,  it  will  bind  him,  ^'^»  *  ^** 
although  he  had  no  notice  before  he  had  paid    . 
kis  money  i  for  it  Is  all  btit  one  tranfaftion. 

It  IS  ii  rtilt  of  the  Court  df  Chancery,  scnhoufc  ^ 
>vhere  the  plaintiff  charges  not  only  notice  ^  v«,  hm, 
in  general,  but  alfo  fpecial  fa£b  and  cir* 
irumftanccs,  /i&^/ /^^^  muft  be  denied,  asweU 
as  rioti<?e  in  -geacriU 

if  flbtic^e  be  denied  by  the  a'nfwef,  and  iVez.  66. 
proved  by  one  witnefs  only,  this  is  not  fuffi-  boX's^"^^* 
cient  to  decrefc  upon,  and  the  bill  mistft  be  ^^^'  ^^*  ^^ 
^ifmifled* 

Btt  this  rule  admits  of  feveral  diftiitdiofiiS)  ibid» 

'^s,  although,  where  the  defendant's  anfwer  is 

k  ckar  aenSal  of  a  fad?,  which  Is  prdved  only 

by  i>r^  witnefs^  the  Court  will  not  decree 

agaihft  the  anfwer  j  "ycft,  where  it  is  not  % 

^fofiirue  denial  of  the  Jafne  fa£ly  'but  admits 

of  4  diflference    (as,    where   rt   is  only  a. 

'denittl  with  rcfpeft  to  the  defendartt  himfelfi 

'and  admits  thtJaSl  'os  to  -another^  which  wiH 

«qualty 
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equally  afltd  the  defendant)  the  Covurt,  on 
the  evidence  of  one  undoubted  Witnefi^ 
will  decree  againfl:  the  anfwer.  Thus,  v?herc 
one  only  denies  perfonal  notice,  which  is  a 
negative  pregnant,  that  {HU  there  may  be 
notice  to  bis  agents  which  is  a  fad  equally 
niaterial^  the  anfwer  will  not  be  good« 

So,  if  the  anfwer  be  not  ad  idem,  as  if  the 
charge  be  pofitive,  and  the  anfwer  onJy  /# 
beliefy  that  not  being  fufficient  to  contradidt 
what  is  pofitively  fworn>  the  rule  does  not 
apply« 

Andj  where  there  are  a  great  many  con^ 
curring  circumilances  that  ilrengthen  and 
fupport  the  depofition  of  the  witnefs,  fuch 
cafe  does  not  come  within  the  before-men* 
tioned  rule  ^  for  the  oath  of  a  man,  with 
circumfiances  corroborating  it,  is  better  thaa 
that  of  a  man  whofe  teftimony  is  not  fo  fup* 
ported. 

And  iC  upon  the  whole,  the  evidence  it 
not  fufficiently  clear,  whereupon  to  make  a 
decree,  it  may  be  fent  to  law  to  be  tried 
upon  an  iflue,  in  which  the  circumftances 
may  be  inveftigated  by  the  jury.  But  where 
the  defendant  in  exprefs  terms  negatives  the 
allegations  of  the  bill,  and  the  evidence  is 

ody 
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fnly  one  perfon  alErming  what  has  been  fo 
negatived,  and  there  are  no  corroborating 
circumftances^  then  the  court  will  neither 
make  a  decree,  nor  lend  it  to  a  trial  at  law* 

On  pleadings  that  the  defendant  is  an  in-     ^  ^ 
cumbrancer  for  a  valuable  confideration  with- 
out notice,   it  is  fufficient  to  alledge,    that  > 
the  purchafe  of  the  prior  incumbrance  was 
made  for  a  valuable  confideration,  without 
ftating  the  particular  fum. 


••r 
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CAP,  XIII, 


0f  SQotUt  ej:ptt&  9nti  ImpIteiT* 


i 


NOTICE  is  of  two  kinds.  Firft,  afhiaj 
noticCj  as  where  a  man  is  party  to  ^ 
deedj  or  has  notice  of  it  re^^ularly  lerved  up** 
on  him^  or  (he  lil^et 

WHdgoofe  m.  But  the  charge  of  aSfual  notice  mpft  be 
CouVfbo.  founded  upon  fbmething  certain  and  cir- 
a£t67  '^^'  cumftaptial :  Thus,  wheit  onecamc  to  a  ven- 
dee, and  faid  to  him,  ^*  Take  heed  how  you 
'^  buy  fuch  land,  for  j4  hath  nothing  in  that^ 
**  except  upon  truft  to  the  ufe  of  B  j*  ■  and  an- 
other came  to  the  vendee  and  faid  to  him, 
f^  It  was  not  as  he  was  informed,  for  ^  was 
^'  feifed  of  this  land  abfplutely/'  \>y  which  the 
vendee  bought  the  land  -,  the  queftion  was^ 
whether  the  firft  caveat  given  to  the  vendee 
was  a  fufEpient  notice  of  the  truft  or  not  ^ 

TAc 
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The  Lord  Keeper  laid,  that  it  was  not;  for 
flying  reports  were  many  times  fables,  and 
not  truths ;  and  if  this  fhould  be  admitted 
for  a  iufficient  notice,  then  the  inheritance  of 
every  man  might  eafily  be  flandered. 

Secondly,  Prefumptive  notice,  which  is  a 
ionclufion  of  law  (where,  by  the  exercile  of 
common  diligence,  without  any  extraordinary 
precaution,  a  man  cannot  but  acquire  a 
knowledge  of  a  fad)  that  he  hath  notice 
thereof,  although  no  oSh^  proof  erf  notice 
be  es^hibited  againft  him« 

Thus,   where  J,   a  copyholder   in  fee.  Brothers^ 
mortgaged  to  J  S,  who  was  admitted  by  B,  ^t^^G\b. 
the  flicward  of  the  manor ;  and  afterwards  A  ^«p-  »'*' 

a  E.  Ca- 

made  a  fecond  mortgage  to  C,  who  was  alfo  Abr«  6ii.  lu 
admitted  by  £ ;  and  then  a  mortgage  to  B, 
who  bought  in  7  S'^  fecurityj  it  was  de- 
creed, that  B  fhould  not  poftpone  C;  be« 
caule  it  is  prefqmed,  from  the  mere  aft  of 
admlflion,  that  a  man  of  ordinary  diligence  ^ 
and  underftanding,  being  fteward  of  the 
manor,  when  C  was  admitted,  mufl:  know, 
or  have  notice  of  the  me/ne  mortgage  (o  C* 

Where  a  purcbafer  cattnot  make  out  a  title,  *  Ch.  Ca. 
but  by  a  deed,  which  leads  him  to  a  fadt  ma-  Giib.  Rep, 
t^rial  to  it }  he  will  not  be  deemed  a  pur-  ^chf ca, 

chafer  *''»  ^ 
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Snodt «,       chafd-  without  notice  of  that  (a&,  bat  will 
X  Venu  J19.    be  prefumed  cognizant  thereof;    for  it  ia 

deemed  grols  negled,   that  he  fought  ncH: 

afier.it. 

^"P^  Thus,  where  B  derifed  to  7  in  tul  mafe, 

TanUy  ft  oT.    and  if  hc  died  without  ifllie  male,  to  T  iix 

*  *"•     *•    tail  male,but  fubjcd  to  two  legades  of  500/.- 

and  1000/.  ro  the  Drapers  Company;  and 

T  af^rwards  levied  a  fine  10  die  uJe  of  hinr 

and  his  heirs  (on  which  was  five  years  non 

ckim)  and    then  granted  a  rent  diarge  of 

100/.  per  annum  to  S,  and  mor^agcd  the; 

I.  premiles  to  L;  the  Court  held  the  fine  and 

non-claim  was  no  bar  to  the  l^attes;  for 

T  having  no  title,  but  under  die  will,  it 

was  implied  notice  to  all  purchalers  under 

him. 

Simcb  V.  So,  where  an  annuity  was  granted  to  ji  by 

«*^3»V""'  ^^  crown,  by  patent  ifluable  out  of  die  ex- 
,  cife  upon  fpecial  tnift,  that  all  fuch  of  the' 
creditors  of  B,  as  would  come  in  within  tt 
twelvt'tnonth,  and  accept  a  &are  of  this  an- 
nual fum  proportionate  to  their  debts,  ftiould 
have  the  fame  alBgned  to  them;  and  At  af- 
ter the  year,  afljgned  part  thereof  by  inftrq- 
ments  which  purported  to  be  in  conGdcra- 
tion  of  debts  due  and  owing  froiYi  £,  buc 
were  in  truth  for  ^s  own  debts,  and  the 
4  aflignect 
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affignees  had  afterwards  affignedthe  fame  over 
to  others^  who  claimed,  as  purchaferSj  with- 
out notice,  for  full  and  valuable  confidera- 
tion.  It  was  held,  that  although  all  the  cre- 
ditors of  A  did  not  come  in  within  the  year, 
yet  this  patent  was  in  trufl:  for  them,  and  not 
convertible  to  other  purpofes  %  and  that  thofe 
who  purchafed  of  the  affignees  of  A^  came  in 
under  the  Letters  Patent,  in  which  the  truft 
was  mentioned,  and  ought  to  have  taken  no^ 
tice  of  it  at  their  peril. 

And  fubre<juent  purchalcrs  alfb  are  taken 
to  have  notice  of  the  contents  of  a  deed  or 
will,  if  they  muft  claim  under  it,  * 

As  MA  makes  a  conveyance  to  £,  with  Moore  v. 
power  of  revocation   by  will,  and,    after-  ^  ch.  Ci. 
wards,  limits  other  ufes ;  if  JJ  dilpofes  there-  *^^' 
of  to  a  purchafer,   a  fubfequent  purchafer 
is  intended  to  have  notice  of  the  will,  as 
well  as  of  the  power  to  revoke ;  for  no  title  V 

can  \ft  made  to  a  purchafer,  but  by  the  con- 
veyance which  contains  the  power  of  revo- 
cation. 

But  in  the  cate  of  Bovej  v.  Smith,  a  will  ?<^T«y  '«'• 

,    '  /  Smith, 

was  not  fuftered  to  be  fet  up,  as  prefumptive  i  Vcrn.84. 

notice   to   defeat  a  tranfadbion,  by  a  truft  sT.'%  Ch. 

therein  contained,  that  had  lain  dormant  for  ^'  '*^^ 
Vol.  I.                H  h                     many 
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rhany  ycars^  after  a  fine,  and  wficrc  thtrt 
was  room  to  prefums^  that  other  trufts  wcrcf 
appointed.     In  that  cafe,  Bj  the  mocKer  of 
A^  being  in*  Holland^  and  having  a  ieparate 
iftate,  about  forty  years  previous  to  the  time 
of  filing  the  bill,  neiadc  her  will  in  Buteb^ 
and  thereby  dtvifed  houfes  to  /F,  her  huf- 
band's  ion  by  a  fornner  wife,  and  to  other 
truftees,  in  truft  for  her  four  daughters  and 
tbiir  children,  OTid  Jueb  of  their  children  as 
Jbould  be  alive  at  the  lafty  and,  afterwards,  de- 
clared the  truft  of  all  her.cftatc,  thereby  ui*- 
diipoTed  of,  to  be  for  her  and  her  heus. 

ibi<L        '         The  tnifteesy  apprehending  that  the  de» 

vife  carriecf  the  inheritance  of  the  houfes  to^ 
the  daughters/  fold  fudi  inheritance  in  1652, 
for  a  good  and  valuable  confideration,  and 
diftributed  the  money,  arifing  from  the  61c, 
equally  am<Migft  th^m. 


;w(j. 


A  wa[5  privy  to  this  conveyance,  and  made 
ho  claim,  nor  pretended  any  right  to  the 
houfes ;  a  fine  was  levied  of  them,  and  five 
years  afterwards  ^,  the  truftecy  for  a  fuB 
confideration,  purchafcd  them  back  to  him- 
felf  and  his  heirs.  Then'-^  having,  takco 
advice  on  the  will,  and  conceiving  die 
daughters  took  only  an  eftatc  for  life,  ex- 
hibited his  bill  againft  S,  who  now  flrood  in 


I 
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the  place  of  fF,  the  truftee,  to  have  an  exe- 
cution of  the  truft,  and  the  lands  decreed 
to  him.  Two  decrees  had  been  for  the 
plaintiffl 

One  point  argued  was^  that  it  wis  im-  ibid; 
poflible  any  one  fliould  Come  at  the  land 
without  having  notice  of  the  truft,  for  they 
tnuft  pur  chafe  under  the  will ;  and  all  their 
title  was  by  the  will  by  which  the  truft  was 
Cheated,  and  every  man  that  had  notice  of 
the  will,  muft,  at  his  peril,  take  notice  of 
the  operation  and  conftruflion  of  the  law 
upon  it.  But  the  Lord  Keeper  faid,  this 
was  an  application^  after  one  and  thirty  years 
poffeffion,  to  afFcft  an  cftate  with  a  truft, 
tiotwithftanding  a  releafe  and  fine,  and  tbafi 
tpon  a  fuppolal  that  B  had  made  no  other 
appointment  (as  (he  had  power  to  do  by  the 
deed)  and  which,  after  fo  long  a  pofleflion, 
.  it  ought  rather  to  be  prefumed  Ihe  had  done;  . 
and  alfo  upon  ft  fuppofal,  that  this  was  a  true: 
topy  of  the  will.  This  was  only  a  tranfla- 
tion  t  the  original  was  loft ;  the  difference  in 
point  of  trahflation  between  children  and  if- 
(ue  was  nice,  and  the  queftion  was,  who 
Ihould  fuffer  ?  For  the  defendant  was  a  pur- 
chafer,  and  had  paid  a  full  confideration,  and 
was  here  to  be  affcftcd  vith  a  notional  no- 
ticc  only  5  the  plaintiff  flood  by  all  the  while 

H  h  2  and 
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And  was  filenti  and>  at  beflrj  pafllve  in  the 
breach  of  truft*  That^  therefore,  though  it 
was  hard  to  difmils  the  bill  after  two  decrees 
for  the  plaintifF,  yet  his  Lordfhip  was  not 
fatisBed  he  could  decree  it  for  himj  and  the 
bill  was  difmifled. 

I  Vc2.  173.        So,  likcwire,  this  rule  admits  of  an  ex* 

ccption,  in  the  cafe  of  an  afljgnec  of  the  eftate 
of  a  teftator,  under  an  aflignment  made  by 
the  executor  i  for  he  will  not,  in  favour  of 
creditors  or  refiduary  legatees,  be  prefumcd 
to  have  notice  of  what  is  contained  in  ihc 
will  of  the  dcvifor ;  becaufe,  whoever  takes 
any  thing  from  an  executor,  muft  always  do 
it  with  notice  of  a  will  i  and  therefore,  if  this 
doftrine  of  the  will  being  notice  to  the  af- 
fignee  was  to  prevaU,  no  perfon  would  dare 
to  purchaie,  or  take  an  aflignment  from  an 
executor.  Belides,  it  would  be  unreafonable 
that  a  purchaier  (hciild  take  upon  him  to 
make  out  the  account,  as  to  the  quantum  of 
the  debts  or  aflets,  when  he  is  not  entitled  to 
have  the  vouchers  for  that  purpofe, 

Meadv.  Thus  where  M,  having  a  mortgage  of 

\^^i     350<=>^*  nfiadc  his  will  in  17 12,  and  devifed 
July  19, 1745  •  all  his  real  and  perfonal  eftate,  not  by  his 

V.  Cort)ctt,     will  otherwifc  difpofed  of,  to  his  executors 
%  wai.  i4t.    i^    ^^yft^    j^   ^^  f^   pj^^P  ^y  charging, 

leafing» 
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leafing,  or  felling  thereof,  or  of  any  part  Burtinp*. 
thereof,  to  raife  money  to  pay  his  debts ;  ibu.  150. 
and  then  to  divide  what  fhould  remain,  after 
payment  thereof,  in  equal  proportions  be- 
tween his  five  children,  and  appointed  his 
wife,  his  eldeft  fon  /  M,  and  anodier  per* 
fon,  executors,  and  died,  leaving  his  widow 
and  five  children  j  and,  after  payment  of  all 
Af  *s  debts,  a  large  furplus  remained  to  be 
divided.  /  M  having  been  appointed, '  in 
1726,  receiver  of  all  the  rents  and  profits 
of  the  real  and  perfonal  eftates  of  £,  pro- 
cured a  deed  to  be  made,  to  which  the  other 
executors  were  parties,  reciting,  that  there 
was  due  on  the  mortgage  9000  /.  and  that 
the  fame  was  the  proper  money  of  /  M^ 
and  afiigning  the  mortgage  and  all  due 
thereon  to  J?,  his  heirs  and  alHgns,  with  a 
provifo  to  be  void,  if  /  Af  faithfully  ac-^ 
counted  with  5  for  what  he  fhould  receive 
from  the  eftate  o(  E.  I  M  afterwards  died 
inceftate,  without  accounting  with  jS,  and 
greatly  indebted  to  the  eftate  of  E.  A  bill 
was  then  filed  by  the  plaintiffs,  twa  of  the 
children  of  Af,  againft  the  defendants,  the  re- 
prefcntaiives  of  £,  to  account  for  what  they 
had  received  on  the  mortgage,  and  to  de- 
liver up  the  deeds  and  writings  relative 
thereto ;  and  one  queftion  was,  whether  the 
plaintiffs,  as  refiduary  legatees  of  Af,  were 

H  h  3  entitled 
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entitled  to  be  relicveci  againft  the  aflignmcnt  of 
the  mortgage,  and  to  have  an  account ;  orj 
whether  the  reprefentatives  of  E  were  en- 
titled to  retain  the  aflignmeht  ?  And  this 
turned  upon  the  point,  whether  the  aflignees 
of  the  mortgage  were  to  be  confidered  as 
having  notice  of  the  truft  for  the  benefit  of 
younger  children  ?  And  the  Court  held,  the 
bate  point  o£  notice  of  the  will,  in  this  cafe, 
was  not  luflScient* 


Kmcnt  V*  So,  where  an  executor  aflSgned  over  a 

»  Atk  46J.  mortgage  term  of  his  teftator  to  A^  as  a 
i  Vez^^a6o.  f^tisfaftion  of  a  debt  due  to  A  fr6m  himfelf; 
Fr^'^  %  "  ^^  ^*^^  objefted,  in  favour  of  the  daughter^ 
Will.  149,  of  the  teftator,  who  were  creditors  under  ai 
ttonlTd^%  P.  rnarfiage  fetdement,  that  the  aflignees  took 
WiJI.  ISO.      j}^j5  affignment  with  notice  that  it  was  the 

tcftamentarv  aflets  of  the  teftator.     But  the 
Court  held  the  alienation  to  be  srood* 


But  if  fuch  purchafer,  from  an  executor, 
hath  exfrefs  notice  of  a  debt  due  from  th6 
teftator  ftill  unfatisfied,  an  J  there  be  a  con- 
trivance between  him  and  the  executor  to 
defeat  a  juft  debt,  fuch  a  tranfaftion  will  b^ 
Void  againft  creditors,  and  the  aflignec  wiii 
be  held  liable* 


<rhus. 
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(.   ▼  4'- 

\ 

TittJS  where  //,  being  indebted  to  C  on  ^^^'^^ 
jbond>   died   pofleffed  of  a  great   perfonal  aVern.  6i6. 
eftate,  and  made  Iv  executor  and  deviiee,  Hardwickead* 
who  wafted  die  eftate;  D  having  notice  ?/"Sncfpieof 
C's  debt,  bought  a  leafchold  eftate  of  W,  doiibTcd'whc. 
by  difcounting  aoo/,  due  frpm  //,    550/.  ^her  the  fa<5tj 

-         r  ^ry  11  r  •     >   J    •      warranted  the 

due  from  W^  and  by  payment  of  150/.  m  appifcation  of 
money :  on  a  bill  filed  by  C  to  have  fatif-  J^  J'^-  *^^.^- 
faftibn  for  his  debt  out  of  the  leafehold  eftate, 
being  part  of  H\  affets,  the  queftion  was, 
whether  this  was  a  good  fale  to  bind  a  cre- 
ditor ?  And  it  was  held  it  was  not,  for  H 
was  a  party  confeoting  to,  and  contriving, 
^  devafiavii. 

So,  where  the  dcvifee  of  an  eftate,  in  truft  ^^^  '''• 
for  payment  of  debts,  mortgaged  the  eftates  *  v^cz.  31^. 
to  one  of  the  creditors,  with  notice;  and  the 
queftion  was,  whether  fuch  creditor  fliould 
retain  it  by  way  of  fecurity  for  his  own  debt, 
as  well  for  the  old  debt,  as  for  the  money 
lately  advanced  ?  The  Chancellor  was  of 
opinion,  that,  though  the  general  rule  was, 
-that  a  purchafer  or  mortgagee  need  not  fee 
to  the  application  .of  the  money,  where  there 
was  no  fchedule  of  the  debts,  yet  diis  rule 
was  never  carried  fa  far,  as  to  put  it  in  the 
power  of  the  devifee  in  truft,  or  of  the  heir 
at  law,  who  in  equity  was  confidered  as  a 
truftee,  to  favour  one  creditor,  whipli  would 
Y  Hh4  be 
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be  the  confcquence  if  this  was  allowed*  Such 
creditor  as  to  his  old  debt,  could  not  be  put 
into  a  better  condition  by  taking  the  mort- 
gagCj  but  muft  come  in,  pari  paju,  wich  the 
reft  of  the  creditors ;.  for  the  cftate  was  a  fe- 
curity  in  the  hands  of  the  truftee  before,  and 
fuch  mortg2^  only  operated  to  change  the 
courfe,  which  the  Court  would  not  fulfer  the 
truftee  to  do,  confidcring  the  giving  prefer- 
ence to  one  creditor,  as  a  fraud,  which  the 
Court  would  not  allow. 

If  a  deed,  by  which  a  prior  charge  is  made 
upon  an  eftate,  be  delivered,  among  other 
papers,  relating  to  the  title  thereof,  to  an  in* 
tended  purchafer,  he  will  be  taken  to  have 
notice  of  the  prior  incumbrance ;  it  being 
necefiarily  prefumed,  that  fo  material  a  cir** 
cumftance  could  not  efcape  his  notice,  or, 
if  it  did^  it  muft  be  through  grois  negleft. 

ftmn  tf.  Thus,  where  the  plaintiff's  father  and  mo- 

%  Vera.  3S4/  ther  fold  an  eftate  to  C  and  his  heirs,  which, 

purfuant  to  an  agreement  made  on  their 
marriage,  had  been  fettled  on  the  plaintiff's 
father  for  life,  part  on  the  mother  for  her 
jointure,  remainder  of  the  whole  on  the  firft 
and  other  Ions  in  tail  male ;  and  the  convey- 
ance was  made  by  deed  and  fine.  C,  upon 
his  purchafc,  took  in  a  mortgage- term,  which 

was 
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was  prior  to  the  fcttlcmcnt,  entered  and  af- 
terwards fold  the  eftace  to  H  and  /.  It  ap- 
pearing>  by  the  proofs  in  the  caufe,  that  C, 
the  firft  purchafer,  bad  notice  of  the  Jittlement^ 
and  that  the  fame,  amongft  other  writings, 
were  delivered  to  hinm,  the  Court  decreed, 
that  C  fhould  account  for  the  conlideration 
money,  for  which  he  fold  the  cftate,  with  in- 
tereft  from  the  deceafe  of  the  plaintiff's  fa- 
ther and  mother  thereout,  difcounting  what 
was  due  otx  the  mortgage  made  prior  to  the 
fecdement. 

And  if  it  doth  not  appear,  upon  the  face  Ferrers^. 
of  fuch  fetdement,  whether  it  be  voluntary,  a  Vcrn.  314! 
or  on  articles  before  marriage,  and,  in  con^ 
fcquence,  whether  to  be  confidered  as  bind- 
ing againft  creditors  or  not,  that  will  not 
alter  the  cafe  j  for  the  purchafer,  having  no* 
tice  of  the  deed,  muft,  at  his  peril,  purchafe^ 
;ind  be  bound  by  the  effeA  of  it* 

But,  in  the  laft  cafe,  the  bill  was  difmifled 
as  to  H  and  /,  who  were  made  defendants, 
they  having  pleaded  that  they  were  pur$:ha- 
icrs  without  notice,  and  the  plaintiff  not  be- 
ing able  to  prove  any  notice  againft  them, 
t'lere  being  no  foundation  to  prefume  know- 
ledge of  the  fettlement,  C  being  able  to  make 
a  good  title  without  it^ 


The 
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The  adhcrtncc  to  this  rule  of  equity  is  f^ 
ilrift,  that,  although  there  be  no  poQtiv^ 
notice  contained  in  a  deed,  yet  if  there  b^ 
words  therein,  from  which  the  exigence  of 
a  prior  incunnbrance  muft  neceffarily  be  im- 
plied, it  will  be  fufHcient  to  ^harge  a  pur* 
chafer. 

Morrctt  v.         Thus  where  a  creditor  by  judgment,  in 
a  Atk.  54.      1698,  for  600 /•    came  to  an  account  with 

vid.  lAik.      jj^g  conufor  in  the  year   1707,  and  fettled 
490*  491*  '       ^  .  ■ 

the    remainder  due  upon  the  judgment  at 

420/.  and  took  a  mortgage  in  fee  for  thajt 
fum,  as  a  collateral  lecurity  to  the  judg- 
ment;  and  one  Sy  an  attorney,  in  17 16,  took 
an  aflignment  of  this  mortgage,  in  which 
there  was  a  recital,  that  90 1.  of  the  confide* 
ration  of  the  ajfignment^  was  then  the  full 
worth  of  the  efiate.  S  was  likcwife  in  poffcf- 
fion  of  another  mortgage  made  in  1688,  upon 
the  fame  eftate,  as  was  fubjcft  to  the  judg- 
ment in  1698,  and  the  mortgage  in  1707. 
It  was  refolved  S  fhould  not  be  allowed  to 
tack  the  two  mortgages  together,  fo  as  to  de- 
feat intermediate  incumbrances  between  the 
years  1688  and  1698;  and  yet  the  mort- 
gage in  1707  fhould  have*  relation  back  to 
the  judgment  in  1698,  and  by  confolidating 
them  together,  (hould  entitle  S  to  receive 
.  the  fum  4uc  upon  that  judgment,  prior  to 

creditors 
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creditors  after  the  year  1698;  bur,  as  to 
money  reported  due  fince  the  mortgage  iii 
1707,  it  fhould  be  paid  only  in  priority  tO 
creditors  fubfequent  to  1707.  One  ground 
of  which  dccifion  was,  that  the  words  in 
ithc  recital  of  the  afli'gnment  of  the  mortgage 
in  17 1 6,  viz.  "  that  90/.  the  confideration 
money,  was  the  full  worth  of  the  eftate  at 
that  time,'*  naturally  implied,  that  there  were 
intermediate  incumbrances,  and  therefore, 
to  give  S  the  advantage  of  tacking  both 
mortgages,  would  be  contrary  to  his  own 
intention  j  for,  at  the  time  he  took  ihe  af- 
fignmentof  this />«j/}/tf  incumbrance,  he  muft 
know  the  eftate  was  worth  no  more  from  the 
Very  words  of  the  recitah 

So  where  /  C,  being  feifed  of  feveral  free-  Coppin  v. 
hold  eftates,  had  iettled  the  fame  to  certain  Bra!^lcpf 
ufcs,   and  being  poffeffed  of  a  prebendary  ^^*°'  *9** 
leafe  for  twenty- one  years,  which  was  ufually 
renewed  every  feven  years,   and  which  he 
held  at  the  time  of  making  his  will,  after 
charging  the  fame,  together  with  other  free- 
hold eftates,  with  an  annuity,  deviled  it  to 
the  fame  ufes,  intents,  and  purpofes,  as  were 
declared  in  the  fetdement  of  the  freehold 
eftates  firft  mentioned.     Then  the  teftator 
died.     The  leafchold  eftate  was  feveral  times 
renewed  by  the  feveral  perlbns  in  pofltffion, 

and 
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afld  in  one  of  the  renewals^  the  then  lelTee 
was  ftiled  devifce  of  /  C.  Afterwards  there 
were  fcvcral  other  renewak.  Then  the  cftate 
was  mortgaged  by  one  of  the  claimants, 
under  the  fettlement  and  will  as  his  own 
property.  And  the  queftion  was,  whether 
the  mortgagee,  who  had  no  other  notice  of 
any  defedk  in  his  title  except  that  the  leafe, 
which  was  afCgned  to  him,  recited  among 
the  confiderations,  the  fu  .-render  of  the  for- 
mer leafe,  which  recited  the  furrender  of  the 
other,  in  which  the  leffee  for  the  time  being 
was  (tiled  devifce  of  /  C,  had  fuch  notice 
thereby*  as  would  render  the  eftates  in  his 
hands  liable  to  the  trufts  of  the  fettlement« 
And  it  was  held  that  the  mortgagee  wa$ 
affedcd  with  notice  of  the  fettlement,  and 
that  he  muft  convey  the  cftate  according  to 
the  ufes,  idc.  limited  and  declared  therein. 

But  a  fulpicion  from  deeds,  in  which  a 
prior  incumbrance  is  recited,  being  in  the 
hands  of  a  family,  is  not  TufEcient  evidence 
of  notice  to  affedt  them,  if  they  claim  under 
a  fettlement,  which  might  be  made  by  an 
apparent  owner,  without  looking  into  the 
deeds ;  for  in  fuch  cafe  fomethmg  farther 
mud  be  ihewn. 

mitfieW  V.        So,  where  there  were  father,  nriothcr,  ami 
I  Vez.  '387.     ^ODj   and  the  father  fettled  an  eftate  on  bim- 

fclf 
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fclf  for  life,  then  to  his  wife  for  her  jointure, 
and  on  her  death,  to  the  fons  of  the  mar-^ 
riugc  i  under  which  (erdemenr,  the  wife  and 
fon  infifted  on  being  purchafers  for  a  va- 
luable conflderation,  without  notice.  No* 
tice  of  a  prior  charge  was  proved  againft 
the  father,  by  recitals  on  his  own  convey- 
ances, and  in  part  by  his  own  admifTion; 
but,  as  to  the  wife  and  fon,  there  was  no 
proof)  but  from  theie  deeds  being  in  the 
hands  of  the  family,  which  was  held  not  fuf- 
ficient  to  aflFeft  dicm  with  notice  i  becaufe 
fuch  fettlement  might  have  been  made  by 
an  apparent  owner  without  the  deeds  having 
been  looked  into* 

And  whatever  is  fufficicnt  to  put  the  party  Smith  ir, 
charged  with  notice  upon  an  enquiry,  is  x  AtL  490. 
good  notice  in  equity :  thus,  where  infants, 
entitled  to  an  eftate,  found  a  perfon  in  pof- 
feffion  thereof  then,  and  received  rent  of 
him  for  ten  years  after  they  came  of  age, 
that  was  held  to  be  a  fafiicient  notice  of  a 
leafe  mada  by  their  guardians,  and  a  ground 
from  whence  to  conclude  that  they  had 
ratiBed  it ;  for,  finding  a  perfon  upon  their 
eftate,  was  fufBcient  to  put  them  upon  en* 
quiry. 

So,    where   a   defendant  claims  under  a  KcifaW. 

-  •  Bcnnet, 

conveyance   made    by    a    remainder  man,  1  Atk.  sa. 

where 
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where  there  is  an  cflate  tail  prior  to 'the 
eftace  of  him  under  whom  he  purchafed^  it 
is  incumbent  on  hinri  to  fee  if  that  eftate  be 
ipentj  for,  if  it  be  not,  he  will  be  confidered 
as  havinjg;  notice  thereof.  And  it  will 
not  be  a  fufficient  denial  for  the  purchafer 
to  plead,  that  at  the  time  of  the  purchaie^ 
the  vendor  made  affidavit  that  tenant  in 
tail  was  dead  without  iflue,  and  therefore 
that  he  is  a  purchafer  without  notice  ^  for, 
this  is  a  denial  only  of  the  knowledge  of 
there  being  a  tenant  in  ejfcj  not  of  knowledge: 
of  his  title,  which  a  purchafer  is  bound  to 
take  notice  of. 

Brown Clia.  But  i(,  from  recital^  2l  title,  to  lands  be 
^  &XX.  deduced  by  the  firft.  vendor,  that  will  not  be 
fufficient^  if  fuch  cftate  be  not  paid  for,  to* 
affcft  a  fubfequ^cnt  purchafer  for  a  valuable 
confideration  with  notice  thereof;  for  thai 
does  not  fhew  that  it  was  not  paid  for,  or 
lead  to  an  enquiry  whether  it  was  paid  for 
or  not. 

a  Vcz.  485.         If  a  deed,  or  other  paper  which  is  deemed 

conftruftive  notice  of  a  prior  incumbrance/ 
be  found  in  ^he  Cuftody  of  any  one,  it  will 
be  no  objection  to  the  charge  of  notice,  that 
it  does  not  appear  when  it  came  there ;  for 
if  a  perfon  admits,  or  a  deed  be  proved  to' 

be 
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be  in  his  cuftody>  whether  as  repre(entati\re 
of  another  or  otherwife>  it  will  be  incun>- 
bent  upon  bim  to  Ibew  when  it  came  thcrt, 
for  it  is  innpofiible  for  the  other  fide  to 
ihew  it« 

And  the  fa£t  of  prefunaptivenoticej  founded 
t]pon  the  party  having  had .  a  deed,  whereby 
■a  title' in  another^  elder  than  his  own>  is 
created,  in  his  pofleflion,  may  be  controled, 
by  fhewing  that  although  the  party  bad  no- 
tice of  the  deed,  yet  he  was  not  aware  of  its 
efieft,  but  was  induced,  upon  inveftigation  of 
lawyers,  to  draw  a  difFerent  concluHon  on 
the  e(Fe£t  of  the  inftrument  from  that  which 
in  reality  it,  produced. 

Thus  where  tenant  ibr  life,  remainder  to  Hrampton  v. 
his  firft  fon,  mortgaged  for  1500/.  and  the  aVcrn'159, 
deed  of  fettlement  was  produced  and  feen  by  l^^\  ^'  ^^'' 
the  purchafer,  who  knt  the  money  notwith- 
ftanding;  being  advifed  that  the  tenant  for 
life,     not     having     then    any    fon    born, 
could    deftroy  the  contingent  remainders, 
though,  in  truth,  there  was  a  fon  born  five 
days  before  the  lending  of  the  money,  yet 
the  mortgagee  having  had  no  notice  thereof 
and  having  got  the  deed  of  fettlement,  the 
Court  would  not  relieve  againft  him  by 
Compelling  hinrv  to  produce  it. 

4  Notice 
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MwTf  V.  Notice  to  a  man^s  fcrivcner,   attorney, 

1  ch.  Ca.  38.  agent  or  counfel^  is  fuificient  notice  to  the 
:?«:5;.     party  himfclf. 

jCh.  Ca.  no.  Aihlcj  «•  B^Ci  2  Vez.  36I.    HothwaII<i/.  Abnc7»    . 
Kelfon  Rep. 

Maddoz  V.  And  therefore,  where  M  fufFercd  a  recq- 

I  Ytz*  61.      very  of  an  eftate  in  -^,   and  then  fettled 

all  his  lands  in  ji  upon  his  family;  after- 
wards a  tenement'  in  ^4^  of  which  he  had 
the  reverfion  after  an  eftate  for  life,  defcend- 
ing  to  him  in  tail  by  the  death  of  the  tenant 
for  life,  he  fiiffercd  a  recovery  of  it,  and 
devifed  it  to  his  younger  fon  in  fee.  Thea 
M  mortgaged  it,  together  with  200/.  that 
he  had  a  power  to  charge  on  the  fettled  eftate, 
for  fecuring  200/.  which  he  borrowed, 
and  then  he  died.  The  mortgagee  applied 
to  the  elder  fon  for  the  money,  who  at 
firft  dilputed  the  payment,  but  afterwards 
fubmitted  thereto,  upon  the  mortgagee's 
affigning  to  him  the  tenement  fo  charged, 
that  he  might  ftand  in  the  mortgagee's 
place;  to  which  the  mortgagee  agreed, 
upon  his  covenanting  to  indemnify  him  for 
maVing  this  alHgnment,  he  having  heard  of 
the  younger  fon's  tide.  The  eldeft  fon  thea 
mortgaged  the  tenement  to  jff,  who  had 
advanced  the  money  to  pay  off  the  former 
mortgage.  It  was  fworn,  that  5's  agent 
.  was  prcfent  at  the  execution  of  the  affignment 

2  when 
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l^hen  the  indemnity  was  inQfted  upon) 
and  the  agent  depofed^  that  the  deeds 
Vrere  laid  before  counfei,  who  made  ob^ 
jeftiens  about  the  plamtiff's  title.  The 
aflignment  itfelf  was  ftrong  evidence  of  no* 
tice^  for  it  had  not  the  face  of  an  aflignment 
to  a  perfon  having  the  equity  of  redemption, 
but  was  made  fubjeft  to  the  equity  of  re- 
demptiolij  and  was  plainly  meant  to  keep 
the  mortgage  on  foot,  if  any  other  perfon 
had  the  equity  of  redemption>  as  the  cove- 
nant to  indemnify  alfo  fuppofed.  One  » Vez.  485* 
.queftion  wa?,  whether  the  laft  mortgagee 
had  not  notice  of  the  youngeft  fon*s  title  ? 
And  the  Court  held,  here  was  fuch  evidence 
of  general  notice,  cither  to  the  party  himfclf, 
or  to  bis  agent ^  (o  take  care,  as' made  it  ne- 
celTary  for  him  to  enquire  into  the  title^ 
which  not  having  done,  he  muft  take  the 
conftquencc. 

Soj  where  E  mortgaged  his  manor  of  B  Brotherton  <»i 
tb  M,  and  his  heirs,  for  fecuring  3000/.;  aVern.  5*74. 
afterwards  C>  the  father-  of  the  plaintifT  J5, 
lent  E  aSoo  /•  and>  by  deed,  reciting  Af 's 
mortgage,  he  delared,  that  after  the  3000  /. 
and  intereft  paid,  the  eftate  fhould  ftand 
charged,  and  be  a  fccurity  fur  G's  money, 
M  was  no  party  to  this  deed.  Afterwards  H^ 
one  of  the  defendants,  lent  E  400/.   ini. 

V0..I.  I  i  ob- 
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obt^ned  a  deed  from  £  and  Mj  ^lat  4ft«r 
M  was  paid,  the  eftate  ihould,  in  the  next 
place>  itand  charged  with  the  400/.  and  id 
like  manner  for  Q  and  feveral  ether  de- 
fendants«  All  th&  fecurities  were  traniiufted 
at  the  fhop  of  W  and  7*>  ferivcncrs,  who 
were  wicncilcs^  cngrofled  the  .writings,  and 
wert  in  the  nature  of  agents  t&  alt  the  fcreral 
lenders.  The  quefti<Hi  was,  whether  B 
ihould  be  paid  next  after  M^  or  whether  H 
and  the  others  (houkl  be  preferred,  becauie 
.  they  had  got  a  declaration  both  from  £  and 
A/>  who,  by  that  means,  became  a  trufte€ 
for  them,  after  his  own  money  paid  ?  And 
it  was  decreed,  that  B  ihould  be  paid  next 
to  Af,  and  fo  on,  as  the  mortgagees  ilood  in 
order  of  tiitie  \  for  notice  to  the  agent  was 
good  notice  to  the  party,  and  cooiequentlyy 
tbofe  that  lent  laft,  muit:  come  laft,  having 
notice  of  what  was  before  lent. 

tihk.  37/  And  although  a  cotintry  attorney  afts  by 

an  agent  in  eaufes  in  Londoriy  yet  he  will  be 
be'confidered  as  the  folicicor  for  his  clients, 
though  he  refides  in  the  country,  and  what  is 
known  to  him,  will  be  eonftru&ive  notice  to 
them. 

And  the  law  will  be  the  famey  thoogh 
^        one  perfon  be  agent .  for  both  parties,  nor  it 
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It  riiatcf  liL  on  whofe  recommendation  br  tc  Here  vi 
advice  the  agent  was  employed.    Fdr,  where  i  Vcz7  ' 
a  woman  pleaded  that  die  agent,  who  hiadc 
her  marriage  fettlemerit,  was  not  employed 
for  her  but  as  an  attorney  for  hef  intended 
hufbandi  admitting  that  he  might  prepare 
the  articles^  (he  having  a  corifidence  in  hini 
from  her  hufband^s    recommendation  i   ia 
that  her  general  denial  was  to  be  taken  with 
this  admifllonj  which   left  it  open  to  the 
proof  of  notice  to  her  agents  although  per- 
fonal  notice  was  denied ;    it  was  objefted; 
that  notice  to   her  huft)and's  attorney    ot 
igcnt  would  not  afi^6t  her ;  but  it  was  h^id; 
that  fhe  had  fufficiently    admitted  that  he 
was  agent  or  attorney  for  her^  b^  her  con- 
tenting to  his  preparing  articles,  from  a  cori^ 
fidence  in  her  hufband)  and  that  it  was  no 
matter  what  ground  Ihe  went  upon,  pr  uport 
whofe  recomnntndation  or  advice,  it  being   • 
the  fame  thing  to  the  plaintiffs ;  fdr  it  would 
be  very  inconvenient  and  rnifehievous  to 
take   into  conflderation    from    whence   an 
agency  arofe;     Nor  was  it  material,  that  the 
hiiiband  alio  employed  himi    there  being* 
ieveral  tales  where^  in  marriage  fettlementsj 
Ae  fame  couniel  or  attorney  was  employed 
6n  bodi  (ides,  who  would  be  both  zSt&td 
with  notice  to  him,  it  being  the  fame  to  % 
^rfoQ  having  an  equity^ 
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fiied  by  D  for  a  fale  of  the  eftateSj  and  to  be 
paid  his  mortgage  money  in  the  firft  places 
one  queftion  was,  whether  M  and  E  were  to 
be  affe£ted  by  the  notice  to  C,  their  agent,  of 
D's  fecurityj  et  per  Curiam,  it  is  a  fixed 
and  fettled  point,  that  notice  to  the  agent  is 
notice  to  the  principal.  Cs  a<5ling  in  dif- 
ferent capacities  makes  no  difference.  It  is 
the  fame  as  they  had  been  in  different  per- 
ibns. 

If  one  purchafcs  in  the  name  of  another 
peribn,  without  any  authority  from  him  fb 
to  do,  and  he  not  having  notice  of  this 
intention  j  yet,  if  he  afterwards  agrees  to  it^ 
he  makis  the  former  his  agent  ab  initio. 

Thus  where  G,  in  1699,  lent  H^  200/.  jenningtv. 
upon  a  furrender  of  copyhold  lands,    but  ^vcra/'ec^ 
neglefted  to  get  the  furrender  prefented  at  p^;,'!!^^*^ 
the  next  court  day  as  he  ought  to  have  ftn»4.  Mcr^ 
done,  for  want  of  which  the  furrender  was  7ai.  Ca.  38. 
void,  according  to  the  cuflom  of  the  manor. 
In    1703,   B  agreed  with  fV  to  purchafe 
the  mortgaged  premifes  for  400  /.  and  took 
a  furrender  in  the  name  of  Af,  who  after- 
wards confented  to  become  the  purchafer, 
and  paid  the  money.    It  was  proved,  that  B, 
whilft  he  was  treating  with  fF,  had  notice  of 
the  forpaer  incumbrance,  and  therefore  de- 

I  i  3  clined 
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clincd  to  purchafe  in  his  awn  namc>  tod 

took  the  ftirrender  in  the  name  of  My  and 

.  •  •    •  «■      . 

procured  him  to  become  a  purchafcr,  that 
B  might  be  paid  a  debt,  which  fV  owed 
him,  out  of  the  confiders^tion- money. 

On  a  bill  filed  by  the  executor  of  G,  M 
pleaded  himfelf  to  be  a  purchafcr  v.ithouc 
notice  of  the  plaintiff's  demand;  and  that 
his  furrendcr  was  prcfcnted,  and  be  admit- 
ted tenant,  without  notice  of  G's  furrender^  • 
which  was  kept  in  his  pocket>  and  not  pre- 
fented  till  long  after  hh  purchafe,  furrender, 
admittanccj  and  payment  of  his  confidera* 
tion- money.  But  it  wa3  adjudgea  at  the 
kolls,  that  notice  to  £  wa3  fufficient  to 
affeft  Mi  for,  though  he  did  not  employ 
B  to  purchafe  for  him,  or  knew  any  thing 
of  it  until  after  B  had  agreed  and  taken 
the  furrender  in  his  name,  yet  he,  by  ap-* 
iproving  of  it  afterwards,  had  made  B  his 
agent  ai  initio ;  and  M  was  decreed  to  pay 
the  400 1,  and  intereft,  or  to  fUrrendcr  to 
the  executor  of  G. 


i 


taScoCLcrd 
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citi  d  a  Vcz. 
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But>  examining  a  tide  in  one  tranlaftion, 
in  the  ordinary  courfe  of  bufincfs,  which 
cinnot  be  fuppofed  to  make  any  impreffion> 
as  to  any  future  event,  will  not  operate  as 
coriillruAive  notice  to  aa  agent  in  generalj 


or 
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ct  counfcl,  or  attorney,  to  jiffeft  his  client  Ear>«f  Sear. 

borougb. 

^on  Si  Jubjequeni  tranfa&ion,  and   in  another  3  Atk.  3;^a« 
bufinefs  ac  a  diftant  period  j  for,  an  agent 
or  counfel  cannot  be  fuppofed  to  remcmbrr 
every  particxilar  circumftance,  contained  in 
deeds  or  papers  that  connc  under  his  perufal. 

And  Lx>rd  Hardwickey  in  the  cafe  of  fVar^ 
fvfck  and  IFarwichy  expreflcd  his  approba- 
tion of  the  rule  laid  down  in  the  cafe  of 

Warwick  ^» 

Fitzgerald zxiA  Falconbridgey  above-mentioned,  Warwick, 
that  notice  Jhould  be  in  the  Jame  tranJaStiony  i-^^*^**94* 
and  his  Lordfhip  faid,  that  it  fhould  be  ad- 
hered to,  othcrwife  it  would  make  purcha- 
*  fers  and  mortgagees  titles  depend  altogether 
on  the  memory  of  their  counfellors  andtigents, 
and  t)blige  them  to  apply  to  perfons  of  lefs 
crninence  as  counfel,  as  not  being  fo  likely  to 
have  notice  of  former  tranfaftions.  And  in 
the  principal  cafe,  it  was  held  that  hotfce, 
arifing  from  a  cafe  (ftated  by  one  who  was 
an  agent  for  both  parties  in  a  fubfequent 
mortgage)  ftated  in  order  to  do  fomcthing 
towards  fufFcr;ng  a  common  recoveiy,  a  year 
and  fix  months  before  the  party  was  to  be 
afFefted  with  this  notice,  was  not  fufficicnt 
to  affeft  a  purchafcr.  However,  there  were 
other  circumftances  in  the  cafe  favourable  to 
the  purchafcr, 

I  i  4  But 
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it^ «.  So  where  lands  were  fctded  by  F^  on  his 

B9ii»4rd»  %%o.  mainagc  in  i734>  which  he  mortgaged  among 

others  in  1736,  lofF^  who  had  no  notice  of 
the  fetdenient,  and  R  was  employed  as  agent 
in  nuking  both  the  fettlcmcnt  and  the  mort- 
gage; one  queftion  was,  whctlier  ^(hould 
be  confidcrcd  as  having  notice  of  the  fcttlc- 
ment,  R  having  aftcd  as  agent  on  both.oc- 
cafions  ?  And  the  Court  held,  that  affeding 
a  peribn  with  notice  of  the  title  of  znothcr, 
by  reafon  of  his  agent's  having  notice  of  it, 
had  not  been  carried  fo  far,  as  to  aflfeft  the 
•  principal,  unlefs  where  the  agent  bad  it,  at 
the  time  of  his  tranfaftion-  with  him;  and 
that,  as  the  notice  which  the  attorney  had  q( 
the  fcttlement,  in  this  cafe,  was  ^wo  years 
before  tlie  mortgage,  the  mortgagee  could 
not  be  afFcftcd  by  it, 

&X6,  Eq.  It  hath  not  been  fettled,  whether,  whcr« 

>«p.  7>  8.        Qj^^  employs  an  attorney  or  counfel,   and, 

for  want  ofdilpatch,  takes  the  matter  after- 
wards out  of  his  hands,  and  gives  it  to  an- 
other  agent  to  finifti,  and  the  firft  agent 
acknowledges  notice,  but.no  proof  of  notice 
of  a  prior  incumbrance  can  be  had  againfl 
the  fubfcquent  agent,  notice  to  the  firft  agent 
(hall  bind  the  party  himfclf. 

But  it  feems  rcafonable  that,  in  the  caff 
j^ut^  the  client  fhould  be  bound;  for  the  firft 

agent 
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agent  Is  ftated  to  have  entered^  u]X)n  the 
bufmefs,  the  lafl:  agent  to  have  finiihed  it$ 
and  the  law  prefumes,  that  whatever  is 
known  to  the  agent  is  likewife  known  to  the 
principali  therefore^  as  the  client  muft  be 
confidered^  in  law^  as  taking  the  bufinefs  out 
of  the  hands  of  t;be  former  agents  with  all  the 
inforiDation  the  former  agent  had  thereupon, 
the  clicfnt  muft  confcquently  be  confxdered, 
cither  as  having  loft  that  knowledge  on  the 
transfer  to  the  laft  agent,  which  would  be 
abfurd,  or,  as  deUvering  the  matter  over  to 
him  fubje£i:  thereto  i  any  other  conftrudion 
would  open  a  door  to  great  fraud  between  a 
firft  agent  and  bis  clients  for  then  the  latter, 
on  difcovery  that  the  former  had  notice, 
might  remove  any  impediment  arifing  from 
notice  to  his  firft  agent,  by  taking  the  bufi- 
nefs out  of  h)s  hands,  and  giving  it  to  a 
new  agent* 

But  the  law  might  be  more  doubtful,  if 
the  firft  agent,  by  any  accident,  had  given 
up  the  bufinefs,  without  tnterin^  tbercupmrw 
for  it  would  be  carrying  this  do£ixine  of 
notice  very  far  indeed,  to  fay,  that  the  mere 
depofiting  the  papers  in  an  agent's  hands, 
with  a  view  to  employ  him,  and  taking  them 
away  before  infpe£ted,  ifhould  be  notice  to 
the  client  of  a  fa£b,  of  which  the  agent,  had 

he 
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he  \r\fpt&iA  them,  would  have  found  hi mielf 
having  nocice«     4$*^  quaere. 

And  though  counfel,  &c.  concerned  for 
one  of  the  parties  may,  if  he  pleafes,  demur, 
to  being  examinol  as  a  witnefs,  yet,  if  he 
conients,  the  court  will  not  refuie  reading 
his  depoHtion,  for  the  right  to  objeiS:  is  bis 
privilege,  not  that  of  his  client. 

The  time  of  executing  a  deed  is  not  flich  • 
an  aft,  of  which  an  attorney  may  rcfufc  to 
give  evidence ;  for  a  thing  of  fuch  a  nature 
as  the  time  of  executing  a  deed,  could  not  be 
called  the  fccret  of  a  client ;  for  that  is  a* 
thing,  of  which  he  may  come  to  the  know- 
ledge without  his  client's  acquainting  him 
therewith,  and  is  of  th^t  nature,  that  an  at- 
torney concerned,  or  any  body  elfe  may  ia- 
form  the  Court  of  it. 


AvTtot  V. 

Bilro«» 
B  Viau  9^. 


Neither  ^an  an  attorney  fcreen  himfclf 
under  this  rule,  if  he  does  not  diiclofe  to  the 
purchafer  of  an  eftare,  whether  abfolutely  op 
by  way  of  mortgage,  any  incumbrance  therein 
with  which  he  is  acquainted;  for  it  is  a 
principle  of  equity,  that -in  tranfading  a 
purchafe  or  bargain,  wherevfer  the  buyer  is 
drawn  in  by  mifreprefentation  or  conceal- 
ment of  a  materia]  fad  or  circumflance,  fo 

as 
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is  to  be  Injured  thereby,  and  that  done  with 
iptention  and  fraud,  he  is  entitled  to  fatis* 
fa^ion,  -  And  this  rule  is  not  only  applica- 
ble to  all  perfons  having  an  incereft  in  the 
thing  contra(^ed  about,  but  alio  to  the 
agent,  attorney,  or  folicitor  of  the  buyer* 
having  a  truft  and  duty  with  his  principal, 
who  is  alfo  liable  to  make  fatisfadion,  if 
participant  in  the  D  anfaftion.  Therefore  if 
the  attorney  of  the  vendor  of  an  eftate,  ac- 
quainted that  there  are  incumbrances  therc^ 
on*  treats  for  his  client  in  the  fale  thereof^ 
without  difciofing  them  to  the  purchafer  or 
contraftor,  knowing  him  a  ftranger  thereto, 
and  reprefents  it  fo  as  to  induce  the  buyer  to 
truft  his  money  thereupon,  a  remedy  lies 
againft  him  in  a  court  of  equity.  And  it  is 
ijeceflary  that  courts  of  equity  (bould  adhere 
to  this  principle,  to  preferve  integrity  and  fair 
dealing  between  man  and  man,  mofttranf- 
adions  being  by  the  intervention  of  an  attor- 
ney or  folicitor.  This  cale  therefore  is 
diftingnifhed  from  that  of  dilclofing  thegene* 
raKcircumilances  of  a  client,  with  the  know.' 
ledge  of  which  an  agent  is  truft ed,  of  which 
it  would  not  be  proper  to  give  notice. 

And  if  the  difcovery  of  that^  of  which  a  cut«  v.  Rck- 
counfcl  is  called  uppn  to  give  evidence,  be  f  vcnt.  197. 
made  to  him  befoire  fuch  time  as  be  is  retain* 


EVcni.4S4* 


cd,  he  IS  not  entitled  to  this  privilege,  .but 
may  be  fwprn. 

■ 
If  one  uke  a  mortgage  by  aflignment  from 
a  mortgagee^  afieded  with  notice  of  an  out* 
(landing  title,  he  will  take  fubjeft  to  that 
title;  for  his  affignor  cannot  transfer  to  hicn 
a  better  right  than  he  has  himfelf. 

And  if  fuch  original  mortgagee^  in  a  bill 
filed  by  the  perfon  letting  up  an  eipte  title 
againft  the  mortgagee  and  his  aSignee>  and 
praying  to  be  kt  into  pofleilion,  charging 
notice,  confefs  by  his  anfwer,  that  he  had 
notice  before  the  lending  of  the  money.; 
that  confeffion  of  notice  will  bind  his  aflignee; 
for  though  the  mortgagee's  anfwer  cannot  be 
read  againft  the  aflignee  as  evidence^  yet  he 
muft  ftand  in  his  afiignor's  place,  and  then  his 
afiagnor's  coofellion  of  notice  will  bind  him. 

• 

Tjierefore,  if  an  eftate  be.fettled  upon  truft 
for  raifmg  a  ipecific  fum,  and  afterwards  a 
mortgage  be  made  thereof  to  a  mortgagee, 
■  with  notice  of  that  truft,  and  then  a  fubfequenr 
mortgage  be  made  to  one  who  hath  notice  of 
the  prior  mortgage,  but  not  of  the  antecedent 
truft  <^  which  the  Brft  mortgagee  had  notico^ 
yet  the  laft  mortgagee  muft  take  fubjeft  to  that 
demandi  for  he,  having  notice  of  the  ,^Et 

mortgage 
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mortgage  which  is  prior  to  his,  but  pbfteriot 
to  the  truft,  muft  confequently  take,  fubjcft 
to  the  firft  mortgage  $  and  being  fubjed  to 
that,  muft  be  fubjcft  to  every  thing  that  was 
fubgeft  to.  This  may  be  proved,  by  con- 
fidering  the  right  and  order  of  redemption  in 
the  Court ;  as  for  example,  the  cejlui  que  tfufi 
of  the  truft'-eftatei  having  a  prior  incum- 
brance, may  compel  the  firft  mortgagee  to 
redeem  him,  which  if  done,  the  fbrmtr  will 
have  a  right  in  both  capacities  to  compel  the 
laft  mortgagee,  or  thole  claiming  the  benefit 
of  that  mortgage,  to  redeem  him  as  to  both ; 
for  a  court  of  equity  will  iiot  take  from-the 
mefne  mortgagee  the  legal  eftate,  which  he 
will  have  got  from  the  truftees,  unkis  hia 
demand  be  wholly  fatisfied. 

Notice  of  an  aft  of  bankruptcy  will  not 
be  prefumed  againft  a  fuifne  mortgagee,  who 
lends  his  money  after  the  aft  of  bankruptcy 
committed,  to  take  from  him  the  benefit  pf 
an  eigne  incumbrance  purchafed  in;  fcr 
though,  at  law,  the  aflignment  to  the 
aflignces  hath  reboon  back  to  the  time  of  the 
aft  of  bankruptcy  committed,  and  the  con* 
firuftion  of  ftatutes  be  the  fame  in  equity  as 
at  law,  yet  it  would  be  too  hard  to  extend  a 
penal  law,  in  a  court  of  equity,  to  the  pre- 
jvdicc  of  the  mortgagee,    J&efides,  where  a 

ftatute 
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ftatute  is  to  be  carried  into  execution,  in 
equity i  the  rulc>  that  a  furcba/erfor  a  ^aluabis 
c<mfidtraiion  withont  notice  (hall  not  be  depriv- 
ed of  any  advantage,  which  v^lll  enable  hirrt 
to  defend  himfelf,  will  be  applied,  as  wcH 
in  cafes  arifing  under  an  a£t  of  ptrKament^ 
lis  in  thofe  occurring  at  common  law. 


CoOetttP. 
Dorfds  ei 

C.  temp. ' 
Tilbot>  ds* 
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Thusy  where  TC  having  made  mortgagee 
of  ibme  parts  of  his  eftatej  thefe  mortgages 
afterwards  by  mtjnt  alignment  became  veft-i> 
ed  in  W^  and  carried  with  them  the  legal 
eftate.  T  then  became  a  bankrupt^  but^ 
before  the  aflignmcnt  of  7\  effedts  to  the 
aflignees>  ^obtained  a  releafe  of  the  equity 
of  redemption  from  ^^  for  a  valuable  confi«- 
deration ;  on  a  fuit  brought  by  the  aflSgneea 
againil  W^  to  fet  afide  thefe  conveyances,  it 
was  held,  that  a  purchafer  for  a  valuable 
confideration  without  notice  of  the  bank« 
ruptcy^  could  not  be  relieved  againftj  widiiit 

And,  if  the  mortgagee  hath  a  better  tidcf 
or  right  eo  the  legal  eftate,  akhough  it  bd 
not  conveyed  to  him,  yet  he  may  prote£k 
himfelf  thereby,  firom  an  ad  of  bankruptcy; 

So,  where  H  5,  on  May  ift,  17  to,  wasT 
arreited  an  the  fuit  of  oi^  <$;  for  a  juft  debt 

of 
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of  7  90  A  fecured  by  bondi  he^  for  deltf, 
pleaded  ic  was  for  money  won  at  play,  and 
held  out  the  plaintiff  above  fix  monthsy 
whichj  although  he  afterwards  paid  the 
debt  and  many  thoufknd  pounds  to  others, 
and  appeared  publicly  on  the  exchange, 
was  adjudged  an  a£t  of  bankruptcy  by  thf 
ftatute  of  7^^.  I.  Afterwards,  in  17 17,  H  B, 
on  the  marriage  of  the  defendant,  his  fon, 
made  a  iettlement,  by  which,  after  reciting, 
that  he  had  on  his  own  marriage  fetded 
land,  on  truftees,  in  trull,  to  fecure  2000/.* 
to  bis  wife  if'  Ihe  furvived  j  H  B,  with  the 
privity  of  tbi  truftees^  who  were  parties  to  it^ 
alfigned  all  his  eilate,  right,  title,  and  in«- 
tereft  to  the  wife's  relation  for  the  benefh  of 
H  B  for  life,  and  of  his  wife  for  life,  &c* 
The  i^aintifF  fF  was  the  allignee  under  9 
ftatute  of  bankruptcy,  taken  out  againft  B, 
fublcquent  to  the  fcttlement.  «  The  queftioi) 
was,  whether  a  court  of  equity  would  decree 
the  truftees  of  the  firft  fettleaicnt,  to  affign 
the  term  to  the  plaintiff^  or  fufFer  it  to  reft 
in  them^  to  protect  the  ictdement^ 

For  the  defendants  it  was  infixed,  that 
they  being  purchafers  without  notice  of  th^ 
bankruptcy,  equity  ought  not  to  inipeach 
Sheir  title,  if  they  could  defend  themfelve^ 
m,  iaw>  and  that,  although  they  had  not  the 
4  ^  legal 
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• 

itffle6tti$t  in  chfnij  ym  the  truftees  of  die 
firft  fodcmen^  in  whom  the  Icgil  efface 
«as>'  being  patties  c»  ilie  laft  ietdiemeiit, 
were  become  dieir  tniftees.  And  it  was  fo 
held  by  the  Chancellor^  who  faid*  he  todk 
it  to  be  the  rule  in  equity,  that  where  a  man 
was  a  purchaier  widiouc  notice,  he  (hould 
not  be  annoyed  in  eqility,  not  only  where  be 
hada  prior  kgal eSoiUy  but  where  he  had  a 
better  tide,  or  rigfac^  to  tali  £>r  the  legid 
cftate  than  anodver^  and  therefore  difinifiod 
the  bilL 

A  nxM-^Bg^e  may  tack  zpuyke  to  stn  riffm 
incumbrance,  notwithfianding  an  interme* 
diate  judgment  at  law;  fiir  tfaou^  of  re<^ 
cord,  it  will  not  a&d  him^  without  he  hi 
proved  to  have  had  ei^efs  noticd  thereof 
before  he  lent  bis  money. 

Chnrchin^.        Thus,  where  the  plaintiff,  having  ajudgr 

l^^STch.  ^s*  ^^^^  ^^^  *  mortage,  exhibited  bis  biU 
sc.  Neiion,  againd  the  mortgagor^  and  conuiee  of  a 
Grefwoid  •:;.  flatute  by  thc  mortgagor,  to  have  a  dilco^ 
Jc?c!r/i7o.  very  of  what  was  due  on  die  fiatute^  that 

being  precedent  to  the  plaintiff's  (ecuriries, 
and^  upon  payment,  to  have  die  fiune  (et 
aHde;  the  conuiee  pleaded,  that,  after  thor 
extent,  the  accounts  had  been  ftated  biBCweeii 
bi(n    and   the    cooufiir,  and  an    ^^ute 

conveyance 


ionveyatiCt  oi  put  of  the  ottendiEd  knds  Idtf 
been  mode  CO  him  in  confideratkMi  of  hb  re- 
•ffigning  tiie  remainder  co  Ae  contlfor  j  inid 
dut  fo  he  was  ft  t>&rdi«fer  for  «  tateibte 
eonfidentifiin,  without  noQce  of  die  plain-' 
titf 's  tide* 

rc  was  infifted^  on  behalf  of  the  pkiii^^  chnrchiii^w 
tftat  hi»  judgment  being  of  recotd,  the  de-  2!^'.  s?* 
lendant  was  bound  to  akt  ndtice  thereof^  sit  ]^^'!f;^ 
kis  perils  andthatj  indiisc^^  diedeibnd-  ymM^.Ua^ 
mtt  ou^t  not  to  proee6k  his  pretended  fob-  Ctu^7o. 
lequent  purchafe  hj  his  precedent  ftatute^  but 
that  he  oughts  upon  payment  of  the  ftatute^ 
to  yield  poffefion  to  the  phintiffl 


is  was  ftrong^y  oppofed  by  the  defencf-  tU^ 
ant's  counfeli  who  argued^  that  though  judg* 
menta  were  of  record^  and  a  purchafer  was 
bound  to  take  notice  6f  them  at  IaW|  yet^ 
in  equity,,  where  the  conufee  of  a  judgment 
comes  to  be  helped  to  extend  his  judgment 
againft  a  plirchaferj  he  muft  prove  exprefs 
notice  of  the  judgment  in  the  purchafer,  or 
dfe  Iball  never  be  relieved  againft  him ;  and 
tipon  tilis  point  the  plea  was  allowed.  ' 

But>  m  the  laft  cafe^  die  trrnr,  ^^  expr^fi 
Hocke^"  mtA  be  underftoodj  as  ufed  in  op* 
jl^fiAoet  to  eobftrudiive  notke>  arifog  from 

Voi«I«  Kk  th« 
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ftht  i5k  JJtcihg  of:  regord;  fof  I  ^ppreheiw^ 
.what  (hall/ or  ihaU^npt,  be  confidere^  as  evi- 
l^f^qc  of  notice  of  a  judgment^  indepeadent 
;Ofjthe.^€Cord,  isopco  to  the  opinion,  of  the 
.CojM,^  and  ./efts,  dthcr  in  pofitive  proof  cf 
the  exprefs  h&  of  notice^  or  in  ipiplicatio^ 
from  other  fads  proved,  irreconcileable  with  - 
if^afiji?  of  notice  of  the*  exiftence  of  the  faft, 
i  •   notice  of  which   is  charged.    And,  confe- 

•:  quently^  that  if  there  be  any  circum^ances  in 
*    .    ..     .'   ^^  ^^f^>  from;  whjcncc  it  may  reafbnably  bc 
^  concluded,  that  the  puifne  incumbrancer  hgd 

aotice  of  a  judgment  ftandlng  out  at  the 
time  of  advancing  his  firft  money,  the.  Court 
will  not  fuffer  htox  to  jjrotedt  himfclf  by  gett 
ting  in  a  prior  charge  on  the  land,  although 
■  no. exprefs. notice  be  proved. 

d  Atk.  3^a.      .  A. decree  made  in  a  Court  of  equity  is  not 

an  implied  notice  to  a  jurchafer  of  the  mat* 
xer  dctennined,  after  the  caufe  is  ended. 

«  •  * 

,lf  there  be  fevcral  mortgages  of  lands  ly- 
ing In  a  regid:ercd  county^  eacli  of  them  be- 
ing regiftered  in  their  proper  order,*  and  af- 
terwards the  noortgagee  eigne,  havin^;tl^  Je- 
gal  eftate,  advances  a  farther  fum  of  money  * 
to  the  mortgagor,:  the  re^ry.  of  die -inter- 
mediate incumbrances  will  not  be  xonftrucn 
tivc .  notice .  of  tliem  to  him,  to  take  from 

him 


•  -  » 
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hiw  the  benefit  of  protefting  himfelf  "fay  his  * 
legal  dtje.  - 

.  Thus, '  where  ji  lent  money  on  lands,  the  Bedford  v. 
mortgage,  being  duly  regiftcred,  and  after-  ie.  ea.AUr. 
\¥ar<te  B  lent  money  on  mortgage  on  the  ?^^*  "• 
hwc  iequrity,  and  h)^  mortgage  was  alio  re- 
giflwfjd,  apd  then  yf  advanced  a  farther  fum 
on  the  fanie  lands  without  notice  of  the  fe- 
cbnd  mortgage ;  it  wfts  held,  by  Lord  Ghan-- 
crflor  JCvJ^y  ^hat  the  regiflrering  of  the  fecond 
rtior^^e  was  not  eiftifiruSive  notice  to  the 
firft,.lnaQrtgigetf  be§>re  .his  advancement  of 
the  ktcer  fumsj  for  though  the  ftatute  avoid- 
ed deeds  not  regiftered,  as  againft  purchafers^ 
yet  it  gave  no  greater  efficacy  to  deeds  that 
^ete  regiftered,  than'jbey  had  before. 

•     ••  % 

.  So,  ia  a  latter  cafei  where  /^.adyaoced  Wngbtfon 
8!QO.A:pD..a  mortgage  in\21?ri^/>^,  and  regif-  HxKxionetof. 
tered  it  i  afterwards  K  lent  a  fum  of  money,  ^09.'  ^  "  ^^^^ 
and  took  a  judgmen;  for  it,  which  was  alfo 
regiftered i  then  ^advanced -a  farther  fum, 
but  without  any  exprefs  notice  of  the  judg- 
rpent  -,  it  was  argued,  on  a  bill  brought  by' 
W  to  foreclofe,  that  K  ought  to  redeem,  on 
paying  the  firft  mortgage 5  for  that,  where, 
fpch  regiftcfs  prevailed,  every  incuiTibr^ccr 
Ihould  be  fatisfied  according  to  the  priority 
of  his  regi{\erj  and  that  the  regifte-ring  it's 

K  k  2  jud^- 
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judgment  was  conftrudivc  notice  to  W  M* 
ficknc  to  deprive  him  of  die  comiAofi  bencr 
fit  of  a  Court  of  Equity,  whereby  a  firft 
mortgagee,  without  notice,  was-  fo  hfiiA  Q& 
all  fubfequenc  incumbrances  due  to  him  were 
difchargcd.  But  it  w«s  rdblredj  th^t  ^tfck 
ftatutes  avoided  only  piior  charges  not  fe* 
g^ftercd,  but  did  not  pve/utfiffiuni  convey-* 
ances^  regiftered,  any  ftrther  fi>rce  againft 
frimr  coartyznQCs  raftered,  than  tkit^  biui 
before^  and  that  to  have  afie^ted  ^  iiToMght 
to  have  given  him  notice  when  he  advmccd 
his  money;  for,  though  W  might  have 
fearched  die  r^fter^  yet*  he  was  not  bound 
fotodoi. 

Thi»  conffrti£lioR  of  the  regjfterii^  aA^ 
appears  to  me  conlbnant  to  the  general  pFiOr 
ciples  of  law  and  equity  ^  for^  if  the  feeood 
mortgagee  had  ufed  due  dil^;ence,  he  imghiC 
have  kilbrmed  himfelf  by  the  rcg^fier,  who^ 
was  the  prior  mortg^e^  and  by  ierviflg  air 
a£hial  notice  upon  him,  efiedusdly  iecured 
himfelf  againft  any  farther  loan ;  and  there^ 
fine  this  cafe  falls  within  die  common  rule, 
that  where>  of  two  perfbns  equally  innqcenr^ 
Of  equally  blameable,  one  muft  feiSkv^  the 
lofs  ihall  be  left  with  him  on  whom  it  is^ 
fallen^  The  fecond' mortgagee  havic^  :Ap 
more  claim  10  equity  than  the  firft^tfae  fer- 


IMP  win  be  left '  in  poflbflion  of  the  bcneSc 
^e  law  gives  him^  of  proteding  himfelf  by 
tiit  kgal  eftate. 

But  a  fubfequenc  tnon^gee,  havjng  no-  £<>^*t>«^« 
tice  of  a  prior  mortgage  not  rcgiitered,  will 
n6t  gain  a  priority  by  regiftering^  becaufe 
fucli  conduft  is  confidered,  in  equity,  as 
fraudulent,  and  the  party  hath  that  notice 
vi/hidi  the  aft  of  parliament  intended  he 
{hould  have. 

-    As>  iK^iere  N^  in  171 8,  married  his  firft  LcNcyc  v, 
wife,  and,  on  the  marriage,  a  Icafchold  eftate,  j  vcz.  64. 
in  the  poffeffion  of  his  father,  was  covenant-  scr7'Atk!' 
€di  inconfidcrationof  the  marriage,  and  her  cVcvaPiT''* 
peribnal  eftate,  to  be  fettled  on  truftecs,  in  NichoU. 
cruftj  for  N  for  life,  then  for  his  intended  Et^shlidon,  v. 
wife  for  life,  remainder  to  the  iflTae  of  die  R^t^l^!^* 
bcMiy  of  JV  by  his  wife,  in  fuch  manner  as 
he,  by  deed  or  will,  ihould  appoint.    The 
marriage  was  had,  and  a  fettlement  made, 
irs  pilrfuance  of  the  articles ;  the  wife  had  if- 
Ha?;  and  died.   In  1743,  iST  married  a  fecond 
: wife,  but,  previous  thereto,  entered  into  ar- 
ticles, with  her  truftees  for  fettling  the  very 
<  fame  eftate  on  himlelf  for  life,  then  on  her 
4br  ajointure,.  remainder  to  the  iflue  of  tliat 
marriiagei'^and  a^iettlement  was  made  pur* 
liiant  thereto.    The  eftate  was  fubjcft  to  the 

K  k  3  ftatutc 
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ftatutc  7  Queen  ^»^,  'cap.  soi'ipJIiYch  W^ 
quires  rcgiftry.  The  firft  marriage  articles 
and  fettlement  Were  never  regiftered  j.^hcfe- 
cond  were.  N  alfo  mortgaged  this  eftate, 
as  ablblutc  owner  thereof. 

The  bill  was  brought  by  die  children  of 
the  Jfirft  Ynaniage,  to  ha^e  the  benefit  of  the 
fectleiment  made  6n  them,  and,  in  order 
ther«Oj  to  have,  the  fubfequent  articles  and 
fettlement  pollponed,  though  regiflbercd. 

The  ground  of  thi^'  application  'wasi  'that 
the  agent,  -who  made  the  laft  fettlement,  had 
notice  of  the  firft.  Kxvi^  notice  to  the  agent 
having  been  fully  made  our,  the  principal 
queftion  was,  whether  it  would  aflfeft'  die 
defendant's  purchafe,  and  oblige  the  Court 
to  poftpone  the  fecond  articles,  and  ictdc- 
mcnt  to  die  firft,  notwichtlanding  the  regif^ 
tcring  .adt  ? 

And  the  Court  determined  it  would  5  for 
•the  intent  of  the  ad  was  to  iecurc  fubfequent 
purchafers  and  mortgagees  againft  prior  fo- 
cret  conveyances,  by  letting  a  fubiequent 
purchafer,  having  regiftered,  prevail  againft 
a  prior  fecret  conveyance,  of  which  he  had 
no  notice  j  but  if  he  had  notice  of  a  prior 
conveyance,  which  was  vefled  property,  that 
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was  noTecret  cx)nveyancc/  T!*.he  ^ftiatute  .di4 
not  lay,-  that  the  fubfequeht-purchafer  fhauld* 
hot  be  afFcfled  by  «ny  equity  whatfodveh  i 
therefore,  though  the  nfiatfifeft  operation  of 
it'was  to  veft  the  legal  eftate  accordi/i'g'  t,^ 
the  prior  rcgiftering,  yet  it  was  left  open'  c^ 
all  equity ;  for  there  was  no  danger  to  the 
fubfequeht  purchafer,  who  might  refufe,  if 
he  had  notice  of  the  prior  good  convey- 
ance, '  -  . 


« 


Recited  in 


•    And  this  doftrine  wais  confirmed  in  the  Jaft  cafe. 
Houfe  of  Lords,  upon  an  appeal,  in  the  cafe  ^^^^-  ^J- 

•»  %  Brown  s 

of  Lord  Forbs  v.  Denifion^  which  arofe  in  Pari.  Ca.  4*5. 
Ireland^  .  : 


-  But  though  apparent  fraud,  or  clear  and 
undcuhted  notfce  are  held  to  be  a  proper 
groimd  of  relief  in  cafes  eircumftanced  like 
the  preceding  ontSf  fufpicion  of  notice,  though' 
Zjirongfujpicion^  was  held  by  luOrdHardwicke 
not  to  be  fufficient  to  juftify  the  Court  of 
Chancery  in  breaking  in  upon  this  aSt  ofpar^-' 
liamenL  And  therefore,  where  a  mortgagee  S*"^'^' 
of  lands  in  Middlejex^  fwore  in  his  anfwer,  aAtk^  275* 
that*  to  his  beliefs  he  did  not  know  of  a 
judgment  which  had  not  been  regiftered,  un- 
til after  his  mortgage  executed;  this  was 
contradicted  by  one  witnels  only^  who  fwore, 
that,  on  a  converiation  at  which  (he  was  prc-^ 
*  Kk  4  '        fent, 
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fait,  Ar  iifei«g«gce  admitted  lh« 
*  ht  knew  of  d|€  ju^men^  but-dMet^Jie 
knew}  at^  ISunetimei  tkatit  fiP9s  notiv^* 
gift(red>  and  what  were  afts  of  parliameac 
iSx,  unieis,  they  were  efiefibually  obfervod?^ 
Lor4  Hardwifh  Jiaid^  that/  undoubtedly,  this 
was  malerial  evidence,  but  then  it  was  orily 
M€  witnefs  againft  the  aniwer  of  the  defend*' 
ant^  and  the  evidence^  amounted  merely  to  a 
defendant's  conftffionm  c6ntradx<5ljon  to  his 
nnjwer^  and  was  contrary  (o  a  poQtive  a£fc  of 
parliament  made  to  prevent  any  tetnptanori 
tp  perjury  from  contrariety  of -evidence*  Hii 
Lprdfhipj  therefore,  difmifTed  the  plaintiff '^ 
bill  as  to  tSiis  part  of  the  cafe-, 

I  have  not  met  with  any  cafe  wherein  it 
hath  been  determined  that  a  puifw  mort* 
gageq,  where  there  are  feveral  ihcumbran<Xj| 
reglftered^ihall  proteft  himfelfj^  by  purchaling 
in  an  eigne  inciimbrancej  which  brings  widi 
it  the  legal  eftate  ^  but  that  cafe  ieems  cq 
fall  within  the  fame  reaibn  as  the  laft« 


It  is  evident,  from  the  preamble  of  thaia^ 
and  3d^M.  f.  4,  that  the  olyc^  of  dve  kgi& 
)ature,  in  diat  ftatute  (which  laid  the  fow^ 
Ration  of  the  fuhiequeot  regiftoriog  9^} 
was  to  enable  n^ortgagors  iQ^give  fu<;h  fa^f* 
isj^oTf  iecurity  to  mooied  nwp>  as  wpul4 

y  induce 
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Iftoded  iecurityt  ta  perfons  in  trade,  which  i| 
vm  thought  would  tend  to  the  i^atiooal  bth 


The  mode  adopted  by  the  legiflature  to 
eflfeft  this  purpofej  was»  to  fccure  them 
againft  prior  claims,  by  eflabliiHing  a  regiH- 
ter,  where  all  incumbrances  that  affefted  the 
ellate  might  be  ieen ;  and  by  giving  fecuricies 
regillered,  though  pofterior  in  date,  a  prio- 
rity :  but  it  was  not  neceflary  to  alter  the 
law,  as  to  the  priority  amongft  incumbrances 
rcgifteredi  for,  if  a  mortgagee  negledf 
Searching  the  regiftry,  he  ceafes  to  be  an  ob-* 
je£l  of  legal  favour ;  and,  if  he  fearches^ 
and,  notwithftanding  there  be  an  incum- 
brance prior  to  his,  lends  his  money,  he  takes 
the  equitable  tflate  onfyt  with  notice,  and^ 
having  voluntarily  accepted  it,  of  courfe  be- 
comes  liable  to  the  incidents  and  contingent 
cies  to  which  that  kind  of  fecurity  is,  in  its 
nature,  expofed* 

The  true  conftrudion  of  the  a£fc  therefore 
fetfms  to  be,  chat  if  has  left  mortgagees, 
whole  incum1>raiices  are  regiftered,  in  the 
fame  fituauoiii  as  to  each  other,  as  they  were 
l^reviocis  to  thefe  ftatutes.  In  which  cafe» 
th^pui/ke  mortgagee,  having  purchafed  in 
die  firft  incumbrance,  would  have  been,  tn^ 
■i    -  4         .      *  '       tided 


Barle, 
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Perratv. 

Ballard, 

ft  Cb.  Ca.  734 
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'titled  to  a  priority ;  he  having  the  beft  title 
•in- law,  and  as  much  equity  as  the  me/frf: 
•mor^agce.'  

It  is  an  infallible  rule,  that  a  mortgagee 
may,  in  a  court  of  equity,  protcft  himfelf 
from  difcovcry  of  his  title-deeds  if  he  denies 
notice.     For>  if  a  plaintiff  brings  his  bill  to 

• 

redeem  ever  Co  ftrongly,  he  is  not  entitled  to 
fee  the  mortgagee's  tide-deeds,  becauie  a 
third  perfon  may  find  out  a  flaw  in  the  in* 
The  rule  appears  to  be  the  fame  pn.  motion, 
where  there  is  to  be  a  fale  to  raife  the  irort- 
gage-moncy  5  this  is  a  firft  principle,  and  not 
to  be  arguedj,  and^  depends  00  the  denial  of 
notice. 


Atkinibn» 
I  Dq.  Ca. 
Abr.  333,  4. 


Thus,  where  the  plaintiff's  bill  was  to  fcT 
afide  a  conveyance  made  to  the  defend- 
ant by  ^,  on  the  ground  that  the  defendant 
was  no  real  purchafer,  or,  if  he  were,  yet;, 
before  his  purchafe,  he  had  notice  thac  thf 
cftate  was  fubjeft  to  a  truft  for  the  plaintiff, 
•«nd  that  a  Icafe  in.  the  defendant  s  ciiftody 
;mentioned  it ;  the  defendant  fwore  himfelF 
•a  purchafer  without  notice  of  any  truft,  and 
that  the  leafc.  mentioned  no  fuch  trufl.  The 
plaintiff  replied.  The  defendant  proved  his 
purchale,  and  the  plaintiff  proved  no  notice 
upon  him.  But,,  at  the  hearing,  it  was  in^ 
:  fiflcd. 


<    -507    ) 

^fttd,  that  ht  6Qghi  to  produce  the  kafc  ta 
•iteiv  there  was  no  mention  of  the  truft ;  be- 
fides,  the  anfwer  being  replied  to,  it  was  faid^ 
he  was  bound  to  prove  it,  which  he  could 
not  do,  wlthoiit  fhewing  the  deed;  for  he 
•took  upon  himfelf  to  judge*  what  deed 
.would  annountto  notice,  and  what  would 
•not,  which  he  ought  not  to  do;  For,  im- 
plied notice  being  as  ftrong  as  exprefs  no* 
'tice,  if  the  leaie  mentioned  only  th£  date  and 
^parties  cf  another  deed,  which  mentioned  a  truft ^ 
it  was  deemed  an  implied  notice,  which  the 
defendant  might  not  know;  and, therefore, 
!the  Court  ought  to  fee  it,  that  they  might 
judge  of  it, 

■  But  it  was  argued,  on  the  part  of  the  de- 
fendant, that  bfing  a  purchafer,.  by  the  rule 
of  the  Court  he  was  not  obliged  to  produce 
this  leafe,  or  fhew  his  title ;  that  this  was 
an  attempt  to  alter  that  rule,  by  a  fide- wind, 
and  that  it  was  as  eafy  to  fay  in  a  bill,  it  was 
in  fome  of  the  deeds,  as  in  any  one  in  parti- 
xular,  and  then  he  muft  expofe  them  all, 
which  would  be  of  dangerous  confequence  to 
purchafers. 

It  was  replied,  that  if  the  deed  were  not  ibid, 
produced,  then,  if  one  had  a  mortgage  with  a 
proviib  of  redemption,  yet  if  the  mortgagee 

was 


nvas  htrdf  enough  to  fwear  it  an  tUbfti&r 
purchaic^  and  the  nK>rtgagor  had  iu>  couDtcr* 
party  W  muft  lofe  his  eftate. 

ft 
• 

BM.  The  Mafter  of  the  Rolls  diou^c,  that  as 

this  cafe  vas>  the  deed  oujght  to  be  pro'- 
duced  {  but  die  Lord  Keeprr  hdd  otherwife, 
faying)  h  was  a  fide-ivind  to  make  a  pur** 
chafer  eipofe  his  tide,  which  hb  JLiOrdlhip 
would  /lot  do,  ual^s  the  flainiiff  bad  made 
Jomiproof^  tending  to  fal&fy  the  anfwer^  t^ 
induce  him  to  it. 

Anonymoui,        And  whcrt,  upon  a  decree  for  a  foreclofure 
^'  **  '  nifiy  the  defendant  moved,  that  the  ^w 


might  lay  the  deeds  before  coUnfei,  in  order 
to  have  the  mortgage  afligned  to  one  wbg^ 
would  advance  the  money,  it  was  inliftcd^ 

• 

that  fuch  an  order  was  iiever  made»  And 
ib  it  was  heldi  and  the  Lord  ChanceUor 
acGordingily  made  an  order  that  the  plainciH 

• 

ftiould  give  the  defendant  a  copy  of  the 
mortgage  detd»  at  the  d^endant's  chargt^ 
but  would  9QC  ohUgQ  him  id  product  tht 
dcods^  -       ^ 


lUU,  But  where  the  mor^gee  confcnts  to  a 

fale*  he  thereby  fubnrrici  to  do  -tvei^  Hphing 
which  is*  n«ceflitat- 1«  4i  {3i^s> fti-  &ch  <raft; 
therefore^  he  will  be  compelled  to  produce 

the 


(    so?    ) 

the  tide-deeds,  the  inQ)e6Vion  of  them  bcin^ 
Accefiary  before  a  fide  can  be  made, ,  . 

But  a  refuial  to  produce  the  title-deeds,  ibul« 
iQ  cafe  of  a  decree  of  foreclofure  mji,  feems  ' 
to  furnilh  gpod  reafon  to  enlarge  the  time  to 
redeem,  if  the^  defendant  applies  to  the  Court 
on  that  head. 

Upon  a  fuggcftion  that  the  purchafc  was  ^^^  *•' 
made  at  a  price  greatly  under  its  value,  the  %  ch/ct.  mu. 
Court  ordered,  that  the  defendant  in  the  fuic 
fiiould  anfwer  what,  and  how  much  he  paid, 
provided  the  plaintiflr  coniented  to  take  no 
advantage  of  the  difcovery  at  law. 

If  Jl  purchafb  an  eftate,.  with  notice  of  Harrtfon  v, 
an  incumbrance,  or  that  it  is  redeemable,  p^^/ch.  51^ 
and  then  fells  to  B,  who  has  no  notice,  who  ^  !*!fi"** 
afterwards  fells  to  C,  who  has  notice;  by  this  caritoo, 
the  notice  to  ^f,  die  firft  purchafer,  will  not  Taib.  187. 
be  revived  >  for,  if  it  were  fo,  an  innocent  ^^^ 
purchafer,  without  notice,  might  be  forced  ^' 9f**» 
CO  keep  his  eftate ;  he  could  not  iell,  and 
would  be  accountable  for  all  the  profits  re« 
eeived  ah  initio.    But  the  intereft  muft  be 
the  fame  in  every  reipe£t,  or  ,the  principle 
does  not  apply. 


Upon  this  ground,  where  ^j  who  was  en-  Lowthei'  ^^ 
tilkd  to  the  equity  of  rtdcmptioiKiA  certain  ^a^x^,, 

lands. 


(    5W    ) 

IjSsdsy*  had  brought  his  bill  againft  the  re-'^ 
prefcntativcs  of  jff,  who  was  the  mejne  pnr^i 
chafer,  and  likcwife  againft  C,  who  was  the 
pui/ke  pnrdiafer ;  jf  had  not  replied  to  the 
anfwer  of  the  reprefentadves  of  By  and  the 
c|tic(Kon  was,  whether  they  Ihould  not  have 
licen  brought  before  the  Court  as  proper 
pardes  ?  £/  per  Lord  HarJwicke;  Chan,  the ' 
reprefcntatives  of  B  deny,  he  (BJ  had  any 
notice  of  ^s  title  at  the  tinne  he  purchafed, 
and  it  is  admitted  on  all  hands  that  Q  who 
purchafed  of  B,  had  notice  of  the  tide ;  now, 
if  I  fhould  go  on  with  this  caufe,  1  Ihould 
deprive  C  of  the  benefit  he  would  have  from 
the  defence  which  is  fet  up  by  the  reprefen- 
tadves of  B»    It  is  like  the  cafes  at  law  by 
warranty,  6?f,  where  one  defendant  is  allow- 
ed to  pray  in  aid   the  evidence  of  another 
defendant,  who  has  an  intereft  in  the  thing, 
contcfted,  if  it  is  of  ufe  or  advantage  to  him 
in  ftrengthening  his  own  cafe..    And  for  diis 
reafon,  his  Lordfhip  allowed  the  objeftion^ 
for  want  of    parties  in   not    bringing  the 
reprefcntatives  of  B  before  the   Court. 

.  Sweet  V.  Again,  where  a  bill  was  brought  to  difcover 

aBro.  Rep.     v/iiethcr  the  defendant,' who  was  aflignee  of 

a  mortgage,  had  not  notice  that  the  original 

mortgagor  wa»  only  -  tenant  for  life,  -ftatmg 

5  .  diat 


Aat  the  tkk*decd,  by  which  this  appear^, 
was  in  the  defendant's  hands ;  the  defendantr 
pleaded  that  he  was  affignec  of  the  mortgage^, 
for  valuable  confideration,  and  through, 
many  aflignnients  from  perfons  who  had  no 
notice.  It  was  argued,  that  this  plea  was  not 
good;  for  it  ihould  have  ftated,  whether  the 
defendant  pcrfonally  had  notice.  But  the 
Mafter  of  the  Rolls  allowed  the  plea,  holding' 
that  the  plaintiff  could  not  call  upon  the  de- 
fendant to  fhew  whether  he  had  or  had  not  "^ 
notice  j  for  whether  he  had,  or  had  not,  was 
immaterial,  if  thofe  through  whom  he 
claimed  had  not,  he  having  a  right  to  avail 
himfelf  of  their  being  purchafers  without 
notice. 

Where  a  mortgagee,    afcer  notice   of  a-  Bentimrr!  -.% 

r  j^r  •    •       1       •  u     i_  HainCGi-.it, 

kiblcquent  mortgage,  joined  with  the  mort-  Pre.  ciu  ^o. 
gagor  in  fale  of  the  lands  to  a  ftranger,  it. 
was  refolved,  that  the  money  received,  by. 
cither,  for  the  purchafe,  fhould  fink  fo  much  • 
of  the  mortgage- money. 

* 

A  purcl.afer  for  a  valuable  confideration  Tonkins  v. 
fhall  hold,  or  take  place,  againft  a  prior  vo-  i  jT'^ca.  Ahr. 
luntary  fcttlcment,  though  he  hath  exprefs  y^'  ^' , 

'  '  ,  .  '^  Cowper  s 

notice  thereof,  at  the  time  of  his  purchafe;  Hep.  aXo. 
fuch  voluntary  fetciement  being  made  void,  Gardiner  if. 
dgainfl.  a  .purchafer,  with  or  without  notice,  sd" Ca.  Ch. 
hy  the  27th  EHz,  r.  4.     .  ^  ^5-  i^^'^-- 

There-' 


«  V 


.  Therdbre/ifamaAmtkeiTDlontarydeedj 
and  then  a  mortgage  of  the  fame  lands^  the 
firft  deed  is  fraudulent^  as  againft  the  mort* 

ComtKf  tiif       But  although  a  cdnveyance  be  at  fidl 
lil:  ^  ^'''     fraudulent,   the  fraud  will  be  purged,  if  it 

be  afterwards  conveyed  over  upon  valuable 

confideration,  bona  fide • 

Andrew  A  mortgage  made  by  JST  in  i  B^^j  by  divers  • 

crr^'      «r^/^   aflignmcnts    vdicd    in  N;    it    was 
T.  Holt,  477.  objcdted  that  it  did  not  appear  that  any  mo-^  ' 
4^%i.Et'vui.     ney  was  paid  upon  the  original  mortgage*, 
cjljl^'^;,  ^^    and  therefore  it  was  fraudulent  j  and  being 
jht.  cha».      fraudulent  In  the  creation,  though  N  paid  a 

valuable  confideration,   yet  this  would  not   . 
purge  the  fraud,  and  make  it  good  againft 
one,  who  was  a  purchafer  ^^^/^ /^,  and  for  " 
a  valuable  connderadon/^^7x^^«/^r4/»r-;^ibr  - 
Holt,  Chief  Juft.   faid,  that  the  firft  mort^ .  ^ 
gage  was  good  between  the  parties^  and  being 
fo,  when  the  firfk  mortgagor  afligns  for  a    " 
valuable  conlideration,  this  was  dl  one -as.  if:  * 
the  firft  mortgage  had  been  upon  a  valuable     - 
confideration,  for  then  the  fecond ..mortgagee     - 
ftood  in  the  firft  mortgagee's  place,  and  there*  - 
fore  was  within  the  provifo  of  the  ftatute  27  " 
Eliz.  c.  4,  **  that  no  mortgage,  iojia  fJe,  - 
**  and  upon  good  confidcration,  fbould  be 
**  impeached  by  force  of  diis  aft,   but  it. 

"  Ihould 


t  • 
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^'  Ihbtild  (iand  In  fuch  force  as  before  the  aft 
'*  made  /'  and  if  this  provifo  did  not  extend 
id  the  calei  td  what  cafe  Ihbukl  it  extend  ? 

And  if  a  valuable  conHderation  paflesi  the 
Court  in  (uch  cafe  will  not  enquire  rigidly 
Inito  Its  adequacy^  where  the  objeft  is  a. 
fiunily  iettlement. 

Therefore,  where  the  defendant's  father,  jon«  v. 
Ibmc  time  after  marriage,  in  confideration  of  rl^'tlai^^ 
an  additional  portion  of  loo/.  paid  by  his 
Wife's  nx)ther  (a  receipt  whereof  was  in-  ^ 
doried  upon  the  deed)  fetded  an  ellate  of 
too/*  fer  annum  upon  himfelf  for  life,  re* 
mainder  to  his  iirft  and  other  fons,  6fr. 
ahd  the  mother  of  the  defendant's  father 
having  an  intereft  in  this  eftate,  joined  with 
him  in  the  conveyance  \  and  the  father,  thir* 
teen  years  afterwards^  mortgaged  this  eftate, 
with  the  ufual  covenants  to  the  plaincifF,  and 
died,  the  plaintiff  brpught  his  bill  to  fore« 
daft:  And'tbe  quefi:i6n  was,  whether  the 
Settlement  (hould  be  looked  upon  as  volun- 
tary  and  iiraudulent  againft  a  creditor,  who 
Jent  his  money  fo  many  years  after  ?  Et  per 
Curiam*  The  queftion  i$,  whether  this  be  a 
voluntary  conveyance  or  not  ?  here  is  plain 
proof  that  i  oo  L  was  paid,  the  receipt  being 
indorfcd  upon  die  back  of  the  deed  for  a 

Vot.  I.  LI  con- 
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eonfideration  of  loo l,  per  annum  i  jtt  m 
marriage  fetdemcnts^  things  arc  ncit  to  be 
cot>(idered  fo  ftriftly,  there  being  room  for* 
bounty],  and  every  man  ought  to  provide 
for  his  wife  and  family.  '  Befides  in  this  cafe 
there  was  an  eftate  which  mbvcd  fron^  the 
defendant^^  father's  mother^  and  flie  might 
in  fome  refpedt  be  confidered  as  a  purchafer* 
of  the  limitadons  made  to  her  grand  children; 
fo  that  it  would  be  very  hard  to  call  thi^ 
a  fraudulent  fettlem.ent,  f^ce  it  was  in  con- 
fideration  of  a  marriage  had,  and  of  an  ad- 
ditional provifion  of  lob  /.  paid  by  the  wife's, 
rdations,  which  could  not  be  called  volun-* 
tary  againft  a  creditor,  who  lent  his  moi)tv* 
|hirtccH  years  after. 


•  • 
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